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Substitution Securities Under Trust Mortgage 


Even though the purchaser corporate debentures, se- 
cured trust mortgage, does not examine the trust inden- 
ture (and common knowledge that purchasers such 
securities seldom, ever, take such legally 
bound all the terms and provisions the indenture. 

This was decided the Supreme Court New York 
County, New York, the case Hazzard Chase National 
Bank, 287 Supp. 541. 

was also held this case that, under trust indenture, 
securing issue corporate bonds, exculpating the trustee 
from liability for all acts except those gross negligence 
bad faith, was not gross negligence bad faith for the 
trustee permit substitution worthless securities 
collateral, reliance certificate earnings supplied 
the issuing company, where the trust indenture specifically 
authorized this procedure. 


Facts 


The facts this case showed that, January 31, 1928, 
the National Electric Power Company, “one the major 
holding companies near the top the so-called Insull Sys- 
tem,” executed indenture trust printed document 
101 pages) covering and securing $10,000,000 the Power 
Company’s debentures and naming the Equitable Trust Com- 
pany New York trustee. succession, the Chase 
National Bank later became the trustee. 

the time executing the trust indenture, the obligor, 
National Power Company, deposited with the trustee 
shares the common stock the New England Public 
Service Company, the Penn Central Light and Power Com- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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pany, the Michigan Electric Power Company and the Ohio 
Electric Power Company. 

provision the trust indenture, Article gave 
the company the right withdraw any security under the 
trust indenture and substitute therefor other securities, 
providing only that the earnings applicable paying the 
interest under the indenture from all the securities remain- 
ing deposit with the trustee after the substitution, for 
period twelve consecutive calendar months within the 
fifteen calendar months, immediately preceding the applica- 
tion for substitution, should least twice the interest 
requirements for period one year. was also provided 
this section that earnings could established 
“earning certificate” submitted the company. 

The trust indenture contained further provision (Article 
XV, permitting the trustee act upon any “certificate” 
document “believed genuine and have been 
signed and presented the proper party parties.” 

was also provided the trust indenture that any cer- 
tificate, accompanying application for the release se- 
curities, “may received the Trustee conclusive evi- 
dence any fact matter therein set forth not only 
respect the facts but also respect the opinions 
therein set forth.” XV, the indenture also 
provided that the “Trustee shall not bound make any 
further investigation into the matters stated any such 
certificate.” 

With respect liability general, the trust indenture 
provided that the trustee should not “answerable ac- 
countable under any circumstances whatsoever, except for 
its own gross negligence bad faith.” 

December 18, 1931, the obligor made application 
the defendant bank trustee for permission substitute 
276,522 shares class common stock National Public 
Service Corporation and 444,868 shares class common 
stock the same company place the common stock 
three the four corporations originally deposited with the 
trustee, which application was granted December 21. The 
application was handled Mr. Buckley, trust officer 


THE BANKING LAW JOURNAL 641 
the defendant bank, after having the application approved 
counsel form. appeared that was unaware 
the fact that the National Electric Power Company and 
officers the Insull System were indebted the bank. 

appeared that the National Electric Power Company, 
the obligor, owned practically all the shares stock 
the Nationa] Public Service Corporation. National 
Public Service Corporation was likewise holding company 
and did not itself operate any utilities. The stock the 
Ohio Electric Power, the Penn Central Light Power and 
the National Electric Power, before the substitution, was 
held the obligor, National Electric Power Company, 
directly. Insulls,” observes the court, “dominated the 
entire system, transferring and shifting loans, collateral, 
debits and credits from one company another virtually 
will.” July, 1982, the National Public Service Cor- 
poration went into bankruptcy that the substituted stock 
became concededly worthless. 

Mr. Makepeace, one the vice-presidents the defend- 
ant bank, was director the National Power Company 
and also the National Public Service Corporation; and 
was member the executive committee the latter 
company. His duties were confined the supervision 
the mercantile branch the banking department the 
defendant bank and the making loans the head office. 
duties had nothing with the trust department 
the bank and was not conversant with the affairs that 
department. These facts are mentioned because the question 
arose whether any information which might have 
had the condition affairs the National Public 
Service Corporation could imputed the defendant bank. 


Contentions the Parties 


The plaintiffs the action were the owners 
some the debentures issued the National Electric 
Power Company which were covered the trust indenture. 
set forth the court’s opinion, the plaintiffs contended: 


That the defendant was guilty bad faith permitting the 
substitution. They urge that the purpose the defendant was 
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enable the obligor use the withdrawn collateral for the pur- 

pose meeting the debenture interest requirements $250,000 
coming due ten days later January that thus pre- 
venting otherwise inevitable default the payment this in- 
terest, the obligor was kept alive for another six months, dur- 
ing which time the defendant would enabled collect protect 
its loan the various parts the Insull system, and the various 
individual officers thereof. 

That the bank was not guilty actual bad faith, was 
guilty gross negligence permitting the substitution for the 
following reasons: 

(a) That the securities deposited substitution the securi- 
ties withdrawn were valueless; that any investigation compe- 
tent investigators would have shown from examination the 
books that such stock was valueless; that, apart from any investi- 
gation, Makepeace, director the National Electric Power 
Company and the National Electric Public Service Corporation, ac- 
tually knew that the substituted stock was valueless; and that the 
bank’s files themselves indicated that such stock was highly specu- 
lative. 

(b) That the earnings certificate which was furnished Decem- 
ber 21, 1931, basis for the substitution, was, fact, false; 
that investigation competent accountants the books the 
National Electric Power Company and National Public Service 
Corporation would have shown that was false; and that, apart 
from any investigation, Makepeace, director Public Serv- 


ice Corporation and National Electric Power Company, knew that 
was false. 


the other hand, the defendant bank contended: 


That the defendant was not guilty bad faith; that the se- 
curities were withdrawn used connection with expansion 
program and geographical realignment properties the Insull 
system, involving the exchange various operating companies with 
other utility systems purchase and sale; that they were not 
withdrawn for the purposes alleged the plaintiff. 

That the defendant was under duty make any investiga- 
tion the value the stock the National Public Service 
Corporation; that “value” was not the criterion set for the 
substitution, but that “earnings” were the sole test. 

That the defendant was under duty make investiga- 
tion the truth falsity the earnings certificate presented. 

That investigation had been made, would have dis- 
closed that the substituted stock did have value, and that the earn- 
ings certificate was substantially correct. 
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That the knowledge Makepeace the affairs the 
National Public Service Corporation and National Electric Power 
Company not imputable the bank; but that even such knowl- 
edge held imputable, Makepeace had knowledge that the 
substituted stock was valueless that the earnings certificate was 


false. 
Excerpts from Court’s Opinion 


holding that the plaintiffs were not entitled, under the 
facts presented, hold the defendant bank liable trustee 
for the loss which the plaintiffs had sustained result 
their investment, the court wrote part follows: 


With respect the first contention the plaintiffs, find that 
the plaintiffs have not sustained the burden proving that the 
trustee sought obtain profit for itself the expense its 
debenture holders its action allowing the substitution, 
that was actuated any way bad faith. The purpose 
the withdrawal these securities, far the bank’s knowledge 
has been proven, was furtherance expansion policy and 
geographical realignment operating and holding companies. 
While there exist many suspicious circumstances indicate that 
the chief executive officers the National Electric Power Company 
and the National Public Service Corporation, and the other Insull 
top holding companies, were not acting good faith many 
the transactions testified this trial, there nothing show 
that the bank had any knowledge any insincerity these alleged 
expansion and realignment policies. appears that Makepeace 
was acquainted with them director the two companies, and 
there showing from which inference can drawn that 
did not, fact, believe them bona fide. 

Taking the contention the plaintiffs—that the defendant 
was guilty gross negligence permitting valueless securities 
substituted—it must pointed out the first place that the 
trust indenture did not specify value the criterion for determin- 
ing whether the securities offered for substitution should ac- 
cepted. might, course, have made value the standard. did 
not so. adopted different standard, namely, earnings. 
may that value would have been more satisfactory criterion 
from the point view protecting debenture holders. Earnings, 
especially defined the indenture, may fluctuate from year 
year degrees which have relationship with intrinsic worth. 
Underlying security would more important debenture holders 
than the temporary earnings any twelve-month period, But the 
trustee cannot held contract different from the one actually 
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adopted. Section article clearly indicates that the only 
standard set for the guidance the bank was “the amount 
earnings applicable debenture interest.” 

For the same reason, the fact that the files the bank showed 
that these stocks were considered its investment department 
speculative cannot conclusive under the language the 
The test for substitution was not the comparative investment de- 
sirability, but the earnings only. 

Under such circumstances, therefore, have the plaintiffs’ conten- 
tions gross negligence the part the defendant been sus- 
tained, spite the various exculpatory clauses with which this 
indenture fairly bristles? 

clear that were not for the terms the indenture, the 
defendant could not escape the conclusion that was negligent 
towards its bondholders. the relationship between this so-called 
trustee and these plaintiffs were the ordinary common law 
ciary relationship, and the trust instrument did not exempt the 
defendant from every duty making reasonable inquiry, the acts 
the trustee would distinct violation the well-recognized 
obligations arising from such relationship. elementary that 
trustee owes its fiduciary least the duty exercising the 
same care and prudence that reasonable man would exercise with 
respect his own property. Without going into all the details 
the evidence, the conclusion irresistible that, apart from the 
general and specific exculpatory clauses, the defendant was guilty 
lack reasonable care accepting these substituted securities 
without further investigation, with all the knowledge which 
attributable through its vice-president Makepeace, and through 
its other officers and investment files. The fact that the substituted 
securities were removed many times from the actual earnings 
the operating companies, whereas the withdrawn securities were 
those operating companies themselves; the fact that the deben- 
tures National Public Service Corporation were themselves sell- 
ing low 36, little over one-third par; the fact that 
the country was then the midst financial debacle; the pre- 
cipitous decline utility earnings; the fact that many the 
assets carried the balance sheets would have value liqui- 

dation; the decline bank balances these corporations; the 
fact that the bank’s investment and credit files showed that the 
common stock National Public Service Corporation was highly 
speculative investment, and, indeed, that the gold debentures 
such corporation “occupy speculative position and must re- 
garded undesirable for conservative investment purposes”; the 
execution the defendant the so-called “stand-still” agreement 
December 16, 1931, which extended the loans Corporation 
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Securities Company; the knowledge the close connection and in- 
terdependence financially between said Corporation Securities Com- 
pany and the other holding companies the Insull System; the 
fact that the cash position National Public Service Corporation 
was low that had borrow money the lives its 
the more precipitous decline the value the securities hold- 
ing companies compared with those operating companies; the 
inconsistent position the bank creditor the National Elec- 
tric Power Company—the total all these, and other facts 
evidence, can fairly concluded, would have deterred reason- 
ably careful person from giving the securities the three oper- 
ating companies for those more doubtful value the holding 
company, were managing his own property, were 
common-law trustee not protected the clauses this indenture. 

With this trust indenture and the exculpatory clauses thereof, 
however, different picture presented. Similar exculpatory 
clauses have been upheld time and again valid and not contrary 
the public policy this state. Benton Safe Deposit Bank 
Pottsville, 255 260, 174 648; Green Title Guar- 
antee Trust Co., 223 App. Div. 12, 227 252, affirmed 
248 627, 162 552; Hunsberger Guaranty Trust Co. 
New York, 164 App. Div. 740, 150 190, affirmed 218 
742, 118 1058; Greene Commercial Bank Trust 
Co. New York, 267 519, 196 559. the Benton 
Case, the duty the trustee was held strictly measured and 
limited the agreements contained the indenture. The court 
referred the slight financial remuneration which the trustee bank 
received the transaction, and came the conclusion that “the 
bank was merely prudent and cautious limiting its liability and 
defining its duties.” 

The defendant here not only generally restricted its liability 
gross negligence and bad faith, but practically every way and 
every turn, specifically limited and prescribed its duties, obliga- 
tions and responsibilities. For example, section article 15, 
above quoted, protected the defendant acting upon any certificate 
other paper document believed genuine. The same 
section gave protection respect any action taken 
pursuant the opinion counsel. The succeeding section pro- 
vided that certificates accompanying applications for release 
securities “may received the trustee conclusive evidence 
any fact matter therein set forth not only respect 
the facts, but also respect the opinions therein set forth.” 
The same section relieved the trustee specific terms from any 
duty “to make any further investigation into the matters stated 
any such resolution, certificate, etc.” 
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The defendant the case bar protected the trust 
agreement from any liability relying, did, upon the certifi- 
cates furnished. pointed out Harvard Law Review, 198, 
page 215, discussing the ordinary clauses trust agreements 
for substitution security, “such releases and exchanges are usually 
regulated reports and certificates officers, appraisers, and the 
like, and, generally speaking, afford full protection the trustee 
who acts thereon good faith even though losses occasioned 
the release.” 

course, trustee’s power release substitute collateral 
can arise only from the terms the indenture itself. Apart from 
the authority contained therein, trustee concededly has right 
release substitute any collateral. Colorado Co. 
Blair, 214 497, 108 840, Ann. Cas. 1916D, 1177; 
Conover Guarantee Trust Co., Eq. 450, 102 844, 
affirmed Eq. 584, 106 890. This trust indenture clearly 
permitted the obligor substitute collateral upon certain specified 
terms and conditions. 

Can there implied here, spite these exculpatory clauses, 
common-law trust relationship, that the usual legal conse- 
quences thereof will attach independently the provisions the 
trust indenture? The courts some states have made such im- 
plication, and have held the trustee fiduciary’s duty spite 
the various verbal devices used free from such responsibility. 
Marshall Bank Guaranty Investment Co., 213 Wis. 
415, 422, 250 862; State Comer, 176 Wash. 257, 
263, 264, (2d) 1027; Columbia Law Rev. 997, 98, note 
See Harvard Law Review 198, 244. The courts other states 
have taken the opposite position. See Columbia Law Review, 
97, 98, and cases cited note thereof. 

Irrespective holdings tendencies other jurisdictions, 
now well-settled doctrine this state that long the trustee 
does not step beyond the provisions the indenture itself, its 
liability measured, not the ordinary relationship trustee 
and cestui, but the expressed agreement between the trustee 
and the obligor the trust mortgage. Where the terms the 
indenture are clear, obligations duties conflict with them 

constrained conclude that the defendant was not guilty 
that kind gross negligence, view the fact that every- 
thing which did was specifically permitted, and that everything 
which failed was specifically excused, the express pro- 
visions the trust indenture itself. Although the defendant was 
negligent, judged the standards care imposed upon com- 
mon-law trustee, cannot said under the language the 


_ 
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indenture was guilty willful passivity reckless disregard 
the rights the debenture holders when, fact, complied 
with every detail its contractual duty. 

Nor can said that Makepeace’s knowledge, imputed the 
defendant, brands its conduct grossly negligent herein defined. 
consideration the facts before him does not lead the con- 
clusion that the substitution was permitted with willful reckless 
disregard the rights the bondholders, when the various per- 
missive and exculpatory provisions the indenture are borne 


mind. 
Criticism Modern Trust Indenture 


The facts this case show, perhaps clearly can im- 
agined, how utterly unjust the investing public the modern 
trust indenture. investors are unquestionably induced 
purchase debentures, great extent, the name and prestige 
the trustee, which are capitalized the obligor seeking financing, 
order sell its securities, safe assume that many 
investors these debentures National Electric Power Company 
were led purchase them, large measure, the fact that the 
Chase National Bank, its predecessor, with all its power and 
prestige the financial community, was named trustee. While 
true that our courts have, unrealistically, held purchasers 
knowledge the terms the indenture, the fact cannot 
avoided that seldom, ever, the indenture read such purchasers. 
is, indeed, doubtful whether they understand that they should read 
it, whether reading would lead comprehension its 
significance. placed almost completely upon the belief 
that the experience, power, financial acumen and integrity the 
trustee will serve protection. Nor does appear that repeated 
warnings the courts will cause more persons read indentures 
the future than the past. The untrained investor unquestion- 
ably depends upon the great financial institution named trustee 
supply the skill and the watchfulness and the prudence and the 
experience which himself lacks. The cruel fact that not only 
the trustee not required exercise that greater skill and watch- 
fulness and prudence and skill which has, but even absolved 
from exercising merely the ordinary care which single individual 
should exercise his own affairs. 

Billions dollars have been invested the strength inden- 
tures such the one involved this case. This defendant alone, 
the time the substitution, was acting trustee under 850 
similar indentures, totaling about $5,000,000,000. 

such indentures the use the word “trustee” clearly 
misnomer. corporate trustee has very little common with 
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the ordinary trustee, generally understand the fiduciary re- 
lationship. The ordinary trustee supposed represent the 
interests the beneficiary alone. The courts impose upon him 
undivided loyalty the cestui que trust. strict the rule 
undivided loyalty the beneficiary that the mere fact that trustee 
has interest inconsistent with the interest his cestui, casts 
upon him the burdens explanation and justification. Munson 
Co. Utica Gas Electric Co., 224 483, 121 378. 
The trustee under corporate indenture, the other hand, has 
his rights and duties defined, not the fiduciary relationship, but 
exclusively the terms the agreement. His status more that 
stakeholder than one trustee. Indeed, the earlier in- 
dentures the documents were rather the form escrow agree- 
ments, and duties were assigned the trustee. See Columbia 
Law Review, 97, 99. Far from refraining from occupying incon- 
sistent positions, corporate trustees have affirmatively and deliberately 
assumed them increasing degree. Corporate trustees have 
come act promoters, underwriters, bankers, financial advisers, 
bondholders, and creditors companies whose debenture holders 
they have been selected protect. Harvard Law Review, 
198, 226. 

becoming increasingly clear that these indentures though 
legally permissible, have all the potentialities fraud upon innocent 
investors, recent study the Legislature the state New 
York has revealed how widespread has been the damage caused 
investors such indentures, even the restricted field real 
estate, and how impossible has been secure relief the courts. 
See Report Legislative Investigating Committee Investigate 
Bondholders’ Committees, etc. (Legislative Document No. 66, 1936, 
page seq.). 

This indenture was particularly vicious. permitted the sub- 
stitution practically all the collateral, the bare statement 
officers the obligor earnings. made unnecessary any 
check-up impartial agency. rendered unnecessary any 
consideration the part the so-called trustee the comparative 
value and soundness the substituted collateral. placed the 
hands the obligor the power wipe out completely the security 
behind its debentures. check restraint any appreciable 
force was provided. The clauses permitting substitution are 
astutely tucked away that the average layman would have the 
greatest difficulty discovering them. Not only the average 
layman, but seasoned financial experts like those who publish Moody’s 
Manual apparently overlooked the power substitution, for until 
after the collapse the system, Moody’s Manual, describing 
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these bonds and the security behind them, never mentioned the 
power possibility substitution collateral. 


Question Fees Considered 


The defendant contends, financial institutions generally, 
that the fees usually received for acting “trustees” under these 
indentures are not adequate the duties ordinary fiduciary 
are assumed. That may true. Conversely the fee $1,100 
per year this case was grotesquely exhorbitant for the negligible 
services performed and responsibility undertaken the defendant. 
The defendant did not earn its fee either work risk, 
would far better for the bondholders pay much larger com- 
pensation the trustee, and able insist upon the usual vigilance 
fiduciary. The trustee need not become insurer any more 
than, for example, testamentary trustee. But the trustee should 
made live the responsibility which nearly every pur- 
chaser assumes has, and which represents the public 
having undertaken, sense, the very advertisement the 
designation “trustee.” 

Such change can come this state only through action 
the Legislature. Trustees have accepted duties under these in- 
dentures, slight they are, relying upon judicial precedents 
absolving them from exercising ordinary care, and permitting them 
insert practically unlimited exculpatory clauses. The rules which 
have been laid down the courts can obviously not altered 
now the courts justice trust agreements which have been 
made reliance upon them. entire system, however, should 
changed legislation provide more adequate com- 
pensation the trustee, and the imposition duty active 
vigilance akin that placed upon ordinary fiduciaries. Legislation 
such end, applicable only real estate trust mortgages however, 
now pending before the Legislature. Ass. Intro. 1880 Print 
2779 Mr. Streit. Particularly, the right release substitu- 
tion collateral should carefully circumscribed. the trustee 
itself not required assume any duty vigilance with respect 
thereto, certificates should required disinterested appraisal 
experts, not only earnings but value, and, indeed, 
every other item which banking experts consider important 
measuring the desirability collateral. 

reluctantly constrained conclude that the defendant has 
successfully exempted itself from liability this sad picture 
high finance. For the inexcusable terms the indenture, the trustee 
cannot held accountable. performed full the negligible 
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duty which was imposed upon the indenture, did nothing 
more; but, having done that, absolved under the law. 


Proposed Legislation 


June 18, 1936, the Securities and Exchange Commis- 
sion transmitted Congress its report Trustees Under 
Indentures, commonly referred corporate trustees. This 
report was prepared connection with the general study 
protective and reorganization committees inaugurated 
the Commission October, pursuant section 211 
the Securities Exchange Act 1934. 

The report embodies suggestions legislation 
cure the weaknesses the present system corporate 
trustees. the report the following standards the pro- 
posed legislation are suggested the Commission ex- 
emplary the reforms which are needed: 


That trustees charged with active duties and commensurate 
responsibilities. 


That the trustee made responsible for failure record, file, 
refile the mortgage the proper recording office, and for failure 
use reasonable care and diligence certifying the securities. 

That the trustee made responsible for the use reasonable 
care the circumstances permit effecting the application the 
proceeds securities issues their avowed purposes. 

That the trustee made responsible for the reasonable 
care and diligence enforcing compliance with negative pledge 
clauses, and seeing that the provisions for substitution and release 
security and taking appropriate steps protect the security 
holders case the issuer violates threatens violate them. 

That the trustee made responsible for use reasonable care 
and diligence ascertaining the occurence defaults under the 
indenture and giving notice thereof the security holders where 
such notice necessary for their protection. 

That, when default occurs, the trustee made responsible for 
failure take such action the protection enforcement 
security; the collection principal and interest; the repre- 
sentation their beneficiaries legal proceedings, reasonably 
necessary for the protection investors. 

That exculpatory clauses indentures incompatible with the 
foregoing standards conduct outlawed. 
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Bank-Trustee Liable Delaying Sale Bonds 


trust company, acting one three trustees under 
will, through its trust investment committee, determined 
that certain real estate bonds owned the estate should 
sold. trust company, however, continued hold 
the bonds the insistence co-trustee, the widow the 
decedent. was held that the trust company should 
surcharged with the value the bonds the date 
which they should have been sold. such situation, the 
court said, corporate trustee owes greater duty the 
decedent than pleasant his family.” Garland’s 
Will, Surrogate’s Court, Bronx County, York, 287 
Supp. 918. 

The following paragraphs are quoted from the court’s 
opinion: 


The facts involved the objections the account are not 
dispute. The decedent died May 1926. The executors were 
his widow, Sarah Garland, and Arthur Bell, Esq., who duly 
qualified. The executors’ account was settled decree dated 
November 23, 1928. The residuary estate was turned over 
the two trustees, the widow, who died June 16, and the 
accountant. trustees qualified December 1928. The 
greater part the residuary estate received was bonds sold 
the American Bond Mortgage Company and owned the 
decedent the time his death. The will provided that the 
trustees might retain such securities owned the testator the 
time his decease. bonds received and their value shown 
the executors’ account were: $7,000 first mortgage bonds Park 
Central Apartment Hotel, 614 per cent.; $4,000 first mortgage gold 
bonds University Place Corporation (the Wordsworth) 614 
per cent.; $3,000 first mortgage gold bonds Yona-Varah Realty 
Corporation (Sherman Square Apartments) 614 per cent.; $2,500 
first mortgage gold bonds 136 36th Street Corporation 
(Murray Hill Apartments) 614 per cent.; $4,000 first mortgage 
sinking fund gold debenture bonds American Bond Mortgage 
Company, per cent.; $4,500 first mortgage gold bonds 333 
West 86th Street Corporation (Franklin Towers) per cent. 


similar decisions see Banking Law Journal Digest 
Edition) §470. 
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September 30, 1929, the corporate trustee wrote its co- 
trustee part follows: “In the trust for you are carrying 
six issues which were distributed the American Bond Mortgage 
Co. You will recall that several occasions the past have 
expressed our feeling that these securities are not the high grade 
which usually like see our trust accounts and are 
wondering whether, view recent developments the real estate 
market, particularly regard American Bond Mortgage 
securities, you would care have submit these six issues 
our Trust Investment Committee for review and recommendation.” 

this time, the matter was presented the trust investment 
committee the trust company. They decided that there was 
urgency sell. They requested that Mrs. Garland should request 
the retention the bonds writing, which she did. 

October 1930, the trust company again wrote the 
co-trustee part follows: some discussion the situa- 
tion each issue was the judgment the members that all 
the above bonds should sold this time and was voted that 
such recommendation should made our co-trustee soon 
possible.” 

Mrs, Garland requested that the bonds retained. 

December 20, 1930, the accountant sent another letter 
Sarah Garland which part read: “We suggest the bonds 
sold without further delay and you care you may endorse your 
approval copy this letter which enclosed for your con- 
venience replying.” 

She again refused sell the bonds. 

letter March 11, 1931, stated part: “We have written 
you number times, the last which was under date December 
30, 1930, suggesting the sale your trust certain bonds issued 
the American Bond Mortgage Co. You refused your consent 
sell below par. now reiterate our present suggestion that 
these bonds sold.” 

She still insisted that the bonds retained. Subsequent letters 
similar tenor brought the same kind reply from the widow that 
she wished keep them. 

The decedent believed that these bonds were excellent invest- 
ments, and had admonished Mrs. Garland not dispose them. 
The four children who are the beneficiaries the secondary trusts 
apparently desired that the bonds retained. ‘They have not 
filed objections the account, and the widow informed the trust 
officer the company that the children approved her refusal 
sell. have insisted sale might have been embarrassing 
view the attitude the family. However, the corporate 
trustee owed greater duty the decedent than pleasant 
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his family. There would have been necessity for him have 
named the trust company cotrustee had desired have his 
widow control the trust fund. had the right expect that his 
estate would handled the corporate trustee with the diligence 
and the prudence reasonable man the management his 
own affairs. Does the conduct the accountant come that 
standard? 

1929, when the investments were first considered the trust 
investment committee, some doubt existed the wisdom 
retaining the bonds. they decided that there was urgency 
sell that time, the retention the bonds, view the 
attitude the cotrustee, was 


October 1930, the situation had changed. this time 
the committee reached the conclusion that the bonds should 
sold. They recommended. The corporate trustee seeks justify 
its failure take any action this time and urges that there 
existed mere difference opinion between cotrustees. The cor- 
porate fiduciary reached its conclusion after specially selected 
group men had reviewed the facts. does not appear that the 
widow made any investigation had any experience 
affairs. Her desire hold the bonds was based her knowledge 
that these investments were highly regarded her husband. Under 
such circumstances, the corporate fiduciary was under duty 
insist upon sale. Weston’s Estate, 502; Villard 
Villard, 219 482, 114 789; Matter Junkerfeld’s 
Estate, 244 App. Div. 260, 264, 279 481; Matter 
Richardson’s Estate, 149 Misc. 192, 266 388. urged 
that the accountant could not act alone and that the bonds could 
not sold without the consent the cotrustee. That only 
partly true, for the accountant might have petitioned for advice 
and direction under the provisions section 215 the Surrogate’s 
Court Act. Under the circumstances, the failure the accounting 
trustee take some action upon the refusal the cotrustee 
accept its recommendation was negligent. 

had used reasonable diligence, find that the bonds should 
have been disposed December 20, 1930, and the trustee will 
charged with the agreed value the bonds that date. 
will surcharged with the difference between the amount received 
and the amount have found should have been received those 
cases where the bonds have been sold liquidated. will 
surcharged with the value those bonds still retains De- 
cember 20, 1930, and, upon such payment, may apply such bonds 
its own use. Settle decree. 
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Endowment Notes Not Enforceable Against 
Estate 


non-negotiable endowment note, payable educa- 
tional institution twelve months after the death the maker, 
cannot enforced against the maker’s estate the payee. 
Such instrument cannot upheld gift. gift, 
valid, must completed and note this character 
merely promise make gift money some future 
date. This was decided the Surrogate’s Court, St. 
Lawrence County, New York, Barker’s Estate 287 
Supp. 841. 

was also held this case that non-negotiable endow- 
ment note, payable educational institution twelve 
months after the death the maker, cannot enforced 
the payee against the maker’s estate note unless appears 
that the payee gave consideration for the note. recital “for 
value received,” such note creates but slight presump- 
tion consideration which presumption entirely overcome 
the form instrument itself. 

The two notes involved this case, which were signed 
man and his wife, were the following form: 


$3000.00 Endowment Note 
Canton New York, September 18, 1919 

For value received and subscription the Endowment Fund 
Cook Academy, located the State New York, Frank 
Barker Alice Barker St. Lawrence County, New York, 
promise pay the Trustees said Cook Academy the sum 
Three Thousand Dollars. 

Said sum paid out our estate Twelve months after our 
death, with interest from the date our death the rate five 
per cent. per annum not paid when due. 

Without relief from valuation appraisement and 
used part the endowment fund said institution, the princi- 
pal maintained forever, and the interest only used for 
current expenses. 

[Signed] Frank Barker 


Alice Barker 
Attest Myron Haynes 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§317, 549. 
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Endowment Note 
Canton New York, September 18, 1919 
For value received and subscription the Endowment Fund 

Keuka College located the State New York, Frank 

Barker Alice Barker St. Lawrence County, New York, 

promise pay the Trustees said Keuka College the sum 

Said sum paid out our estate Twelve months after our 

death, with interest from the date our death the rate five 

per cent. per annum not paid when due. 

Without relief from valuation appraisement laws, and 
used part the endowment fund said institution, the principal 
maintained forever, and the interest only used for current 


expenses. 


$3000.00 


[Signed] Frank Barker 
Alice Barker 


Attest Myron Haynes. 


The notes were dated September 18, 1919. appeared 
that Alice Barker, one the makers, died January, 1929, 
and that Frank Barker, the other maker, died July, 1934. 
holding that the payees the two instruments could not 
collect them from the estate Frank Barker, the court 


wrote: 


The question here determined whether these notes con- 
stitute gifts attempted gifts, whether they constitute contracts 
having valid and legal considerations. gifts these instruments 
cannot upheld, because they are not completed gifts, but only 
promises make gift some future date. Twenty-Third Street 
807; Holmes Roper, 141 64, 180; Matter 
Heaney’s Estate, Misc. 221, 241 98. 

The only evidence before the court from which conclude 
consideration failure consideration the notes themselves. 
These notes are nonnegotiable. the burden proof 
upon the claimants establish consideration. Negotiable Instru- 
ments Laws, 50; St. Lawrence County National Bank Canton 
Watkins, 153 App. Div. 551, 188 116; Wray Miller 
that the recital “for value received” each these notes constitutes 
admission the makers that the notes were issued for sufficient 
consideration and that claimants thereby met their obligation 
burden proof, unless and until that overcome evidence 
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want consideration. This brings construction and inter- 
pretation the two notes. 

While the recital “for value received” does not have the effect 
changing the burden proof the existence consideration for 
the contract, constitutes admission the subject which 
available against the maker, and from which alone, its effect not 
modified destroyed other evidence the case, good and suf- 
ficient consideration might inferred. Quoting from the opinion: 
the view which take the character the instrument, how- 
ever, the burden proof the question consideration not 
upon the defendant, but must remain throughout the trial upon the 
plaintiff who must establish the existence consideration 
fair preponderance proof.” Rice Rice, App. Div. 458, 463, 

The presumption that note which recited “for value received” 
was given for consideration overcome where the plaintiff proves 
that the note was delivered for consideration not recognized law. 
Blanshan Russell, App. Div. 103, 105 963, 964, 
affirmed 161 629, 1093. Quoting from the opinion 
Parker, J.: “It true that the recital ‘for value received’ 
note imports consideration, and the burden upon the defendant 
overcome the presumption arising therefrom. But the plaintiff, 
upon the trial, proves that the note was made and delivered for 
consideration that the law does not recognize sufficient sustain 
the promise, the burden which rested upon defendant has been met 
the evidence the case quite effectively had been intro- 
duced the defendant himself. the case before the evidence 
introduced the plaintiff show consideration, and particularly 
the statement the maker the note that gave reward 
for what Mrs. Bruyn had done for him, very clearly forbids any 
speculation the jury that the ‘value received’ was other than was 
shown. the face that evidence they would have right 
infer that some other and sufficient consideration fact existed. 
Hence, the trial judge had the right assume that there was con- 
sideration other than appeared the evidence before him, and was 
correct his conclusion that none, sufficient law, could there 
found.” 

claim against decedent’s estate note, evidence 
claimant that was founded consideration which was not sufficient 
support it, destroys the presumption that there was some con- 
sideration other than that proven claimant. Matter Pinker- 

The general principle deducible from these authorities seems 
that the court should take into consideration all the evidence; 
that other consideration than that which the evidence directed 
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will assumed presumed; and, the preponderance evidence 
shows such consideration legally insufficient, the presumption 
arising from the words “for value received” will not supply the 
defect. Matter Van Vranken’s Estate, 120 Misc. 280, 198 
445. 

The claimants the instant case are educational institutions 
located the central part the state New York. There 
evidence any prior business transactions between those institutions 
and the makers these notes. These institutions were not incor- 
porated for business purposes. feel that fair presumption 
that the transactions question which resulted these notes were 
not commercial transactions. 

Dougherty Salt, 227 200, 202, 125 94, 95, 
there are certain principles set forth the opinion Judge 
Cardozo which think are applicable this case. The claimant 
“was not creditor, nor dealt with one. note given 
not made for ‘value received,’ however its maker may have labeled 
it. The formula the printed blank becomes, the light the 
conceded facts, mere erroneous conclusion.” And this case 
the provisions these instruments, other than the words “for value 
received,” indicate the real transaction; they indicate that these notes 
constituted purely gifts subscriptions the makers the endow- 
ment funds these institutions. 

Subscriptions gifts institutions the character the 
claimants this case are worthy and commendable and make 
possible for such institutions attain their desired goal; however, 
there are recognized ways which those gifts may accomplished. 
the gift immediate, must completed and the money 
delivered. promise make gift some future date not 
enforceable, for the reason that the person making the promise may, 
reason altered financial circumstances, change his mind and 
determine either that cannot afford make such gift, that 
cannot afford make gift subscription the amount which 
originally intended. And this purely voluntary subscrip- 
tion upon his part, the law protects him and permits him change 
his mind. Gifts and subscriptions this kind may legally carried 
out through the provisions will properly executed. This 
most wholesome way, because will does not take effect until the 
death the testator; and meets with adverse circumstances, 
liberty change his will correspond. 

The rule, well settled our jurisprudence, very applicable 
this case, that claims against estates must maintained evi- 
dence which clear and convincing and more cogent than such 
will suffice maintain action against the living. Russell Amlot, 
132 App. Div. 584, 116 1080, Third Dept. 
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arriving conclusion this matter, not unmindful 
such decisions Matter Roe, 237 App. Div. 864, 261 
946; such cases there was plain and unequivocal admission 
legal indebtedness. the case bar there claim indebted- 
ness, nor admission acknowledgment such. 

Counsel for claimants lays great stress upon the word “and” 
these notes, where they state “for value received and subscrip- 
tion,” etc. believe that giving possible, but altogether 
too important and significant, meaning the word “and.” These 
notes are printed forms apparently prepared and suggested 
the payees. doubt the makers considered and intended the deli- 
cate finesse meaning which counsel for claimants now contends the 
word “and” imports. 

Matter Taylor’s Estate, 251 257, 167 434, 
Chief Judge Pound states his opinion that the executors relying 
solely upon the words “for value received” were negligent; that the 
presumption arising from such words very slight; that the instru- 
ment suspicious and equivocal; that they should have made investi- 
gation ascertain there was real consideration. 

therefore, hold that the very slight presumption arising from 
the words these printed forms “for value received” entirely 
overcome the instruments whole; that the claimants have 
failed prove consideration fair preponderance evidence; 
that the transactions which these notes represent appear be, and 


were, merely promises consummate gifts future date. The 
claims are disallowed. 


Decree submitted accordingly. 


Time for Beginning Action Certificate 
Deposit 


The statute limitations begins run against time 
certificate deposit the day its maturity. demand 
the bank necessary start the running the statute. 
the action not commenced within the prescribed time 
after the maturity the certificate barred. This was 
decided the Court Appeals Kentucky the case 
Gould Bank Independence, Rep. (2d) 991. 

this respect time certificate deposit similar 
promissory note which future day maturity specified. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1297. 
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The statute limitations begins run against such note also 
the day its maturity. The statute does not begin run 
against general deposit payable demand, such check- 
ing account, until demand for payment has been made upon 
the bank. 

The Kentucky statute limitation allows liberal time 
within which action may commenced certificate 
deposit, any other contract writing, namely, fifteen 
years. most states the time allowed not more than six 
years. The certificate involved this case fell due March 
12, 1910, while action against the bank was not started until 
May, 1934. The following paragraphs are quoted from the 
court’s opinion: 


Counsel cites Kentucky case, and know none, passing 
upon the question when the statute limitations begins run 
against time loan deposit certificate form substance the 
one involved this case. However, has been held this court 
and courts other jurisdictions that the statute limitations does 
not begin run against general deposit until demand for payment 
has been made (Corbin Banking Co. Bryant, 151 Ky. 194, 151 
393; Clark’s Adm’r Farmers’ National Bank, 124 Ky. 
563, 674, Ky. Law Rep. 738), but, pointed out 
many authorities, there fundamental distinction between general 
deposit certificate payable demand, and one which constitutes 
promise pay specified sum fixed future date, and respect 
the statute limitations, the same rule applied such certifi- 
cates applied promissory notes. note payable demand 
treated due note, and the settled rule that the statute 
limitations begins run the date the note. Hodges’ Adm’d 
Asher, 224 Ky. 431, (2d) 451. But note which the 
date maturity fixed specified future time not due until the 
date maturity and the statute limitations does not begin run 
until after that date. 

has been held this court that certificate deposit like the 
one here under consideration is, for all purposes and intent, promis- 
sory note. Krebs Blatz, 134 Ky. 505, 121 436, 437, the 
certificate there involved reads follows: 

“Louisville, Ky., Jan. 28, 1903. This certify that Andrew 
Krebs has deposited this bank $1,473.32 payable his order six 
months after date the return certificate, with interest the 
rate four per cent. per annum, interest then cease. (Signed) 
Ohligschlager, Cashier.” 
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The certificate was held effect promissory note. See, 
also, the same effect, Dietrich Rothenberger, 271 
Ky. Law Rep. 338. 

Under the authorities above cited, conclude that the certificate 
here question was effect promissory note, which its terms 
was due and payable March 12, 1910. This leaves for determina- 
tion the question (a) the necessity demand payment after 
maturity enable the holder the certificate sue thereon; and 
(b) when the statute limitations started run. 

the case Rodringuez First State Bank Trust Co. (Tex. 
Civ. App.) 213 357, there was involved certificate time 
loan deposit similar the one here under consideration. The court 
held that the certificate was effect promissory note and the 
depositor’s cause action accrued the date the money was pay- 
able and demand payment was necessary and suit could have 
been instituted after that time without demand notice, and 
the statute limitations began run from the date maturiy. 
Again the case Jacoby Dvorak al., 111 Neb. 683, 197 
428, 429, 199 726, discussing similar question, 
after reviewing and citing many authorities, the court said: 

“Without pursuing the discussion further, think results from 
these decisions that the law this state must declared 
that, where certificate deposit payable certain date, say 
three, six, twelve months, matures the expiration the 
time stated and the cause action accrues maturity. follows 
that the statute limitations commences when the cause action 
accrues.” 

See, also, the same effect, Christian Thompson Farmers’ 
State Bank Charter Oak, 159 Iowa, 662, 140 877, 

fundamental that when the date maturity definitely fixed 
note and the payor fails discharge his obligation, the payee’s 
right action then accrues and not incumbent upen him, payee, 
make any further demand before instituting his action thereon. 

Under the authorities herein cited, and many others which could 
cited, are constrained the conclusion that decedent’s cause 
action accrued her March 12, 1910, and the statute 
limitations then began run, which was more than fifteen years 
before the institution this action the administratrix her 
estate. disclosed the record, however, that the decedent was 
adjudged insane 1923, less than fifteen years after the accrual 
her cause action; but, the statute having begun run, con- 
tinued, notwithstanding her disability. Crozier Gano, 
Bibb, 257; Haddix’s Heirs Davison, Mon. 39; Clark’s 
Ex’r Trail’s Adm’rs, Metc. 35; Duvall Parepoint, 168 Ky. 11, 
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181 653. Biggs Dawson’s Adm’r, Ky. Op. 415, was 
held that where the statute limitations were pleaded and the petition 
showed upon its face the lapse time, other proof was needed. 

may conceded that all the authorities are not accord 
this question. Some them hold that demand payment after 
maturity deposit certificates like similar the one here under 
consideration necessary before any cause action accrues thereon 
the statute limitations starts run. However, the great 
weight authority tends support our conclusion reached herein; 
and, this particularly true view the Kentucky cases, supra, 
holding that such certificates are treated promissory notes. 
Viewing the question that light and applying those principles, 
other conclusion could logically reached. 


Liability Bond Secure Deposits 


The rule that uncompensated sureties are not held 
such strict liability paid sureties does not apply the 
officers and stockholders bank who sign, sureties, 
bond given the bank secure deposits. Such sureties 
have interest securing deposits for their bank and are 
compensated indirectly, not directly. Elder, 
Supreme Court Tennessee, Rep. (2d) 390. 

was also held this case that bond secure deposits 
given court clerk “and his successor office” con- 
tinuing obligation and that the sureties are liable for losses 
after the expiration the term office the 
clerk, during whose term the bond was given. 

The bond this case was the following form: 


“Know all men these presents, that we, Gibson County Bank 
Collins, Arnold, and Harry Elder, sureties are each 
held and firmly bound unto Holmes, Clerk and Master the 
Chancery Court Trenton, Tennessee, and his successor office, 
the sum Twenty Thousand Dollars ($20,000.00), for the 
payment which bind ourselves and each us, our heirs, 
executors administrators jointly and severally these presents. 

“The condition this obligation this: 

“This bond made cover any and all funds that may 
deposited now hereafter said bank said Clerk and Master 
his credit such Clerk and Master. Now, said Gibson County 
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Bank shall safely keep said funds said Clerk and Master and 
pay out the same upon checks drawn him such Clerk and 
Master said funds said bank, then this obligation be- 
come null and void and further effect, otherwise, remain 
full force and virtue. 

our signatures and the signature the Gibson County 
Bank its duly authorized officers this the 2nd day March, 
1927 Trenton, Tennessee. 

[Signed] Elder, Surety 
“R. Collins 
“J. Arnold (Surety) 
“Harry Elder (Surety) 
“Gibson County Bank 

“By Happel, Pres. 

“By Cresap, and Cashier 
Happel, Surety 
“W. Cresap, Surety.” 


holding that the sureties were liable for losses occur- 


ring after the expiration Holmes’ term office, the court 
said: 


And just here, bearing the application, the instant case 
the stricti juris rule invoked, will borne mind that this 
rule construction not applied all cases suretyship. Quite 
generally confined cases volunteer, uncompensated, accom- 
modation sureties, and not extended corporate other paid 
sureties. This distinction recognized our cases, and was 
pointed out Mr. Justice Lurton, one time the distinguished 
Chief Justice this court, Supreme Council Catholic 
Fidelity Casualty Company (C.C.A.) page 58, these 
words: 

“With reference bonds this kind, executed upon con- 
sideration, and corporation organized make such bonds for 
profit, the rule construction applied ordinary sureties not 
applicable. The bond the terms prescribed the surety, and 
any doubtful language should construed most strongly against 
the surety, and favor the indemnity which the assured had 
reasonable ground expect. The rule applicable contracts 
fire and life insurance the rule, analogy, most applicable 
contract like that this case.” 

Now, while the bond before not corporate bond, one 
for which appears that consideration was directly paid, when 
the underlying reasoning considered analogy apparent. The 
signers are the president and the cashier and other officers and stock- 
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holders the principal obligor; prima facie they drafted the instru- 
ment they signed, and they became parties this obligation for the 
purpose, not alone securing this depositor the repayment 
trust funds coming into his hands, officially, but securing them- 
selves, through the institution which they officered and part owned, 
the financial benefits incident the use and handling such 
funds. Indeed, their relation this contract indemnity, while 
the face thereof and technically, that sureties, partook, 
substance and fact, that principals. that, are not 
inclined adopt the view that that special and tender consideration 
commonly accorded personal, uncompensated sureties 
spondents here. quote from National Surety Co. Campbell, 
108 Wash. 596, 185 602, 604, follows: 


“Admitting the rule that every doubtful case the presumption 
should against continuing guaranty, especially the case 
uncompensated surety, yet where the indemnitor was stockholder 
and director the bank, was interested seeing that secured 
deposits public funds, and knew that the purpose the law was 
require absolute security before the funds could deposited, 
which security must continue long the funds remained de- 
posit and the light that knowledge contracted indemnify 
the person providing that security, can see doubt the in- 
demnitor’s intention. 

the interpretation indemnity contracts, the cardinal rule 
that which applies contracts generally, i.e., ascertain the 
intention the parties and give effect that intention can 
46.” 


Much said the opinion the Court Appeals and the 
briefs whether not this bond “continuing” obligation. 
clearly belongs the continuing class. guaranty may con- 
tinuing, may exhausted the act. The governing principle 
this: When appears that the guaranty looked future 
course dealing for indefinite time, continuing guaranty, 
limited only amount prescribed. its terms confined 
single transaction, liability thereon ceases with execution 
performance that transaction. interesting discussion the 
subject will found the opinion Mr. Justice Story Douglas 
Reynolds, Pet. 113, 123, Ed. 626. 

Plainly, have here contemplation future course deal- 
ing, calling for constant succession transactions parts 
whole. The pertinent question only how long was continue? 
What time limit was placed intended placed its operation? 
Respondents say, and the Court Appeals held, that was 
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continue only for the balance the then term office the clerk 
and master. the issue and the only issue. 

must conceded, and indeed conceded the opinion the 
Court Appeals, that such limitation expressed terms. 
the other hand, are opinion that contrary intention ex- 
pressed terms, the use the language, “F. Holmes, Clerk 
and Master the Chancery Court Trenton,” followed the 
words, interlined; thus giving them emphasis, “and his successor 
office,” and the language, “This bond made cover any and 
all funds that may deposited now hereafter said bank 
said Clerk and Master his credit such Clerk and Master.” The 
words “by said Clerk and Master” refer back the obligee whose 
favor, the terms the preceding paragraph the instrument, 
was provided that the obligation was run, namely, “F. Holmes, 
Clerk and Master the Chancery Court Trenton, Tennessee, and 
his successor office.” The argument that refuses effect the words 
“and his successor office” because they appear the “premise,” 
rather than the the bond, seems too technical 
and strained. The instrument whole, and every part it, must 
looked arriving the “The whole words and 
clauses are construed together, and that sense given 
each, which best comports with the general scope and intent 
the whole.” Douglass Reynolds, supra. 


Reserve System Regulations 


There are now effect twenty regulations the Board 
Governors the Federal Reserve System. They are 
designated the letters inclusive, Regulation 
being missing. This regulation has been superseded 
regulation the Federal Open Market Committee. This 
regulation deals with open market operations and does not 
affect member banks the Federal Reserve System. 

review the regulations, issued Mr. Walter 
Wyatt, General Counsel the Federal Reserve System, 
Mr. Wyatt points out that five the regulations have 
effect whatever upon member banks; ten them affect mem- 
ber banks only occasionally affect only few them and 
only five materially affect the operations all member banks. 

The five which directly affect the member banks are Regu- 
lation relating reserves member banks; Regulation 
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relating the clearance and collection checks the 
Federal Reserve banks; Regulation relating loans 
member banks their executive officers; Regulation relat- 
ing the payment interest deposits member banks 
and Regulation relating loans banks for the purpose 
purchasing stocks registered national securities 
change. 
The review the regulations follows: 


Regulation Regulation relates discounts and advances 
Federal Reserve banks member banks; but does not affect 
member banks unless they are discounting with, obtaining advances 
from, the Federal Reserve banks. 


Regulation Regulation relates the purchase bills 
exchange, trade acceptances and bankers’ acceptances Federal 
Reserve banks the open market. only affects indirectly those 
member banks who issue bankers’ acceptance credits have occasion 
sell bills exchange, trade acceptances bankers’ acceptances 
the open market. 


Regulation Regulation relates the granting bankers’ 
acceptance credits member banks, but affects only the relatively 
small number member banks which issue such credits. 


Regulation Regulation relates the reserves member 
banks. affects all member banks; but, something which 
they have become adjusted over long period time and little 
practical importance time like the present when most member 
banks have reserves greatly excess the legal 


Regulation Regulation relates the purchase State and 
muncipal warrants Federal Reserve banks the open market and 
has practically effect member 


Regulation Regulation relates trust powers national 
banks and has recently been revised, effective June 1936. states 
the procedure under which national banks obtain and surrender 
permits exercise trust powers and few general principles regard- 
ing the management the trust department, the investment trust 
funds, and similar matters. 


Regulation Regulation relates the rediscount Federal 
Reserve banks notes secured adjusted service certificates and 
practically dead letter today. 

Regulation Regulation relates the membership State 
banks the Federal Reserve System, but has effect whatever upon 
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national banks. Even State banks, relates only such 
matters the procedure for obtaining relinquishing membership 
the System, the conditions upon which such banks will admitted 
the System, the circumstances under which they will permitted 
establish maintain branches, and the publication reports 
member banks and their affiliates. 


Regulation Regulation relates the increase decrease 
holdings member banks capital stock Federal Reserve 
banks. affects member banks only the time their organiza- 
tion admission the Federal Reserve System and times when 
they increase decrease their capital surplus, consolidate with 
other banks, become insolvent, into voluntary liquidation, with- 
draw from membership the Federal Reserve System. 


Regulation Regulation relates the clearance and collec- 
tion checks Federal Reserve banks. affects all member banks 
but only with respect the terms and conditions upon which Federal 
Reserve banks receive checks from them for collection and make the 
credits therefor available them. 


Regulation Regulation relates the organization and regu- 
lation foreign banking corporations, and interest 
member banks except the few owning stock such foreign banking 
corporations contemplating the organization such corporations. 


Regulation Regulation relates interlocking bank director- 
ates under the Clayton Act and affects only those member banks 
which have directors, officers employees serving directors, officers 
employees other banks. 


Regulation Until March 1936, the Board had Regulation 
relating open market operations Federal Reserve banks. 
did not affect member banks all and has now been superseded 
regulation issued the Federal Open Market Committee, which 
likewise does not affect member banks. 


Regulation Regulation pertains only the relations 
Federal Reserve banks with foreign banks and bankers, and has 
effect upon member banks. 


Regulation Regulation relates loans member banks 
their executive officers, but was issued relieve the member banks 
from the more onerous provisions the pre-existing criminal statute 
this subject. 


Regulation Regulation relates holding company affiliates 
member banks and affects only indirectly those member banks which 
are controlled bank holding companies. 
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Regulation Regulation relates the payment interest 
deposits member banks and affects all member banks. 


Regulation Regulation relates only those member banks 
who desire have security dealers underwriters serving their 
officers, directors employees, 


Regulation relates loans Federal Reserve 
banks furnish working capital established industries and affects 
only those member banks which participate such loans which 
make such loans themselves and obtain commitments from the Federal 
Reserve banks take them off their hands. 


Regulation Regulation relates the extension and main- 
tenance credit brokers, dealers and members national securi- 
ties exchanges, and does not affect any member banks except very 
few which are members national securities exchanges. Incidentally, 
prescribes the procedure under which non-member banks may 
qualify make advances brokers and dealers securities. 


Regulation Regulation which became effective May 1936, 
relates loans banks for the purpose purchasing carrying 
stocks registered national securities exchange but probably will 
not have much effect the operations any member banks except 
those located the large financial centers. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


BANK LIABLE MAKING INVESTMENTS 
FOR CUSTOMER 


Metcalf Metcalf and Bank Girard, Appellate Court Illinois, 
Rep. (2d) 760 


The plaintiff, elderly woman inexperienced business, turned 
over the defendant, Metcalf, cashier the defendant bank, the 
management her property consisting securities and real estate. 
The cashier received nominal compensation for his services. While 
the testimony was conflicting, appeared that the bank received 
commissions the sale and purchase securities for the 
account. also appeared that the plaintiff did not actively par- 
ticipate the management her property. The cashier exchanged 
$17,000 Liberty Bonds belonging the plaintiff for other securi- 
ties which were later sold loss. was held that the bank and 
cashier were jointly and severally liable for the loss. 

The court pointed out that the bank and its cashier were acting 
trustees for the plaintiff and that they owed her the utmost 
fidelity. The exchange the Liberty Bonds was detrimental 
the plantiff and was beneficial the bank, least the extent 
the commissions received. ‘‘The rule the said the 
court, ‘‘no matter how large how small the commission paid 
may whether the agent mere volunteer nominal 
The amount the judgment against the defendants 
was $5,267.50. 


Suit Mary against Hal and another. Decree 
for plaintiff, and defendants appeal. 

Affirmed. 

James Murphy and Jesse Peebles, both Carlinville, for 
appelants. 

Gillespie, Burke Gillespie, Springfield, and George Stoddard, 
Los Angeles, for appellee. 


FULTON, J.—Mary Metcalf, appellee, resident Girard, 
filed her complaint asking for accounting the court 
Macoupin county January 1934, against Hal Metealf individually 
and the State Bank Girard, corporation, appellants. Upon the 
trial the cause, judgment was entered, both jointly and severally, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §467. 
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against the appellants the sum $5,267.50, and the rendering 
said judgment the basis this appeal. 

The complaint alleged appellee advanced years, inex- 
perienced management business affairs, the securing aid and 
advice from appellants the conduct same, the reposing full 
faith and confidence them, the establishment confidential rela- 
tion and the mismanagement various business transactions the 
appellants causing loss the appellee. 

The evidence discloses the appellee widow lady years 
age, with absolutely knowledge whatever regarding business 
affairs. Her husband, who died the year 1921, had formerly con- 
ducted great amount his business through the appellant bank. 
After his death, his will was probated and his estate settled his 
executors, who the terms his will turned the residue over his 
widow, Mary Metcalf. The property consisted notes, bonds, and 
other investments, number parcels real estate, consisting 
both city property and farm lands, the gross value which was about 
the sum $100,000. 

the time Mr. Charles died, Mr. Henry Hamilton 
was president the bank and the officer through whom the deceased 
transacted his business. After the estate was settled, Mrs. Metcalf 
was solicited Mr. Hamilton transact all her business the 
appellant bank, and was promised the aid and assistance the officers 
said bank. The appellee counseled and advised with Mr. Hamilton 
her lands and investments and the management same 
until 1924, which time Mr. Hamilton died. Subsequently Hal 
one the appellants and cashier the said bank, looked after 
and transacted the business for appellee. rented her farms and 
her city property, collected and turned over rents her, advised her 
concerning the investment her uninvested capital, made purchases 
bonds for her, and had access her safety deposit box the bank 
where her securities and valuables were kept. 

During the year 1923 appellant Metcalf made report ap- 
pellee showing the status her personal accounts well the status 
the accounts the estate her deceased husband. admitted 
appellant Metcalf that this report was prepared him, acting 
his official cashier the State Bank Girard, although 
denies having had anything whatever with the estate 
officer the bank. Some time during the year 1926 
appellant Metcalf felt that should paid for the services was 
rendering the appellee, and, upon his request her for compensa- 
tion, arrangement was entered into whereby was receive $100 
After this arrangement was entered into continued 
advise appellee, transact her business relation her real property 
and investments, and supervise her business affairs. 


t 
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quite plain from the testimony that the appellant 
had complete control over all the securities belonging the ap- 
pellee; that collected all the interest accrued upon her invest- 
ments, and placed the same the credit the appellee the State 
Bank Girard; that all her funds were invested him during 
the period that was handling her business affairs, and that she 
relied upon him implicitly making such investments; that the appel- 
lant bank which the appellant was all times officer 
and large stockholder constituted the agency through which the pur- 
chase securities was handled; and that individually handled all 
her personal financial transactions. quite apparent from the 
testimony both the appellee and the appellant Metcalf that fiduciary 
relationship existed between the appellee and the appellants. 

The testimony shows that during the years 1930 and 1931 the ap- 
pellant Metcalf purchased five bonds for the appellee, and admits that. 
upon one such bonds the sum $2.50 was paid the appellant 
bank for commission for the sale such bonds. Appellee testifies 
that all said bonds were purchased without any consultation with 
appellee whatsoever, although appellant Metcalf insists that appellee 
was fully informed concerning the purchase the same. September 
1930 the appellant represented the appellee that certain 
her United States government Liberty bonds were about 
and advised that the same sold immediately and the proceeds used 
making other investments that would yield greater income. The 
appellee had hand about $41,000 worth United States Liberty 
bonds, and objected the sale the same and the exchange for other 
securities. She was induced, however, the appellant Metcalf, 
accompany him St. Louis the offices the Mississippi Valley 
Trust Company that city. Appellant secured the bonds 
from her safety deposit box, and they were taken along the trip 
St. Louis, and $17,000 worth said United States bonds were 
exchanged for other securities. All the transaction was carried 
the appellant and the officer the Mississippi Valley Trust 
Company without any participation the part appellee. The 
testimony the vice president the Mississippi Valley Company 
shows that commission $42.50 was paid the appellant bank 
way commission for this transaction. There some testimony 
the record which indicates that the bank received some commission 
the purchase all bonds made them, but the only definite 
certain testimony the item $2.50 the purchase Republic 
Cuba bond and the $42.50 the securities purchased exchange 
the United States Liberty bonds. While there considerable evi- 
dence tending show when the appellant Metcalf was acting his in- 
dividual capacity and when served officer the bank, seems 
clear that joint agency the part the appellants well established. 
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not claimed that appellee had knowledge any commissions 
being paid appellant bank connection with any the invest- 
ments made upon her behalf, and that she did not learn such facts 
until July, 1933, through investigation made her grandson. After 
this information was conveyed her, formal notice rescission 
the action the bank and appellant Metcalf was served upon them 
January 1934, which time all the bonds involved were 
tendered back the appellants and request made for the return 
the money which was paid them for the purchase same. The 
appellants refused make any adjustment, and all the bonds, 
with the exception one Mayo Hotel bond, which she still retains, 
were sold the appellee the open market substantial loss. The. 
judgment entered the trial court was for the difference between 
the amount paid appellee for these bonds and the amount which 
she received upon the sale the same. 

The appellants have not given careful attention rule this 
court and rule the Supreme Court Illinois, which requires 
that preparing briefs the concluding subdivision the statement 
the case shall brief statement the errors relied upon for 
reversal, but they assert that the action the appellants look- 
ing after the affairs Mrs. was bona fide every particular, 
and that, the prices bonds and securities had not declined during 
the years from 1930 1934, there would have been complaint 
the conduct said appellants and suit instituted the appellee; 
that the commissions paid the appellant bank were slight 
make little difference the appellee. They further insist 
that the honesty and fairness the appellants dealing with the 
appellee was beyond question. The basis appellee’s complaint 
that there was fiduciary relationship existing between herself and 
the appellants, and that she depended entirely upon their representa- 
tions the handling her property. believe that the evidence 
shows that such relation did exist during the time 
the transactions question; that the appellant and the officers 
the bank were all acting the agents appellee, and each and 
all them owed her the several duties arising out such relationship. 

The relation principal and agent one trust and confidence, 
and, where such confidence reposed and such relation exists, must 
faithfully acted upon and preserved from any intermixture 
imposition. The rule the same matter how large how small 
the commission paid may whether the agent mere volunteer 
nominal consideration. Perry Engel, 296 549, 130 340. 
agent cannot deal for his own advantage with the things purchased 
for his principal, become seller buyer them, because his 
confidential relation and his duty disclose his principal every 
fact, cireumstance, advantage relation the purchase which may 
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come his knowledge. Strong Lord, 107 25. If, without the 
knowledge and consent his principal, the agent becomes the agent 
the opposite party well and undertakes contract bind his 
original principal, the law deems the original principal that transac- 
tion practically unrepresented, and any bargain his name 
any act done his account usually voidable his option. Lerk 
349 Ill. 348, 182 388. The principal need not show 
himself injured, and his right repudiate the transaction not af- 
fected even the good faith the opposite party. Chicago Title 
Trust Co. Schwartz, 339 184, 171 169. 

this case clear that the appellants were acting 
the trustees the property the appellee, and the law demands 
such trustees the utmost fidelity. shown, without contradiction, 
that the exchange the United States bonds, belonging appellee, 
for other and diffent securities, was beneficial the appellant State 
Bank Girard, and that was not beneficial her, but, the con- 
trary, very detrimental. full disclosure the facts was not made 
appellee, and she was not informed the interest the bank 
the transaction. 

While there some conflict the testimony whether not 
the appellee was fully informed some the other matters con- 
troversy, the trial judge had the opportunity seeing and hearing 
the witnesses testify. reason that fact better opportunity was 
afforded him determine the the witnesses than given 
court review mere reading the record. When the witnesses 
testified before the chancellor, the reviewing court should not disturb 
his finding the facts unless clearly erroneous. Page Keeves, 362 
64, 199 131. When the rules law above stated are applied 
the facts this case, our judgment the trial court was fully 
justified entering its decree, and 

Affirmed. 


TAX PROFIT FROM SALE LIBERTY 
BONDS 


Central Hanover Bank Trust Company United States, United States 
Court Claims, Fed. Supp. 541 


federal income tax the profit derived from the sale 
Liberty Bonds, purchased less than par, not tax upon the 
principal the bonds and, therefore, does not violate the Act 


April 24, 1917, exempting such bonds from all taxation except in- 
heritance taxes. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1407. 
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Suit the Central Hanover Bank Trust Company, trustee for 
Lillia Babbitt Hyde, under the will Rebecca Babbitt, deceased, 
against the United States. 

Petition dismissed. 

During 1931 plaintiff, trustee, sold certain United States First 
Liberty Loan per cent. bonds issued June 15, 1917, profit 
$61,275.53 excess the cost such bonds. tax $7,372.03 
computed such profit was paid. claim for refund 
$5,529.62 such tax was filed. The first installment paid 
March 15, 1932, was not included this claim for the reason 
that was barred the time the claim was filed 1934. Judg- 
ment asked for the last-mentioned amount the grounds, first, that 
the principal par value the bonds, amounting $687,000, was 
exempt from tax under section the Act April 24, 1917, 
Stat. 35, and, second, that the profit from the sale such bonds 
was not exempted from taxation the statute mentioned, the amount 
claimed should refunded for the reason that Congress was without 
power tax the bonds the United States. 


Special Findings Fact 


Central Hanover Bank Trust Company was duly appointed and, 
all times hereinafter mentioned, the duly acting trustee for Lillia 
Babbitt Hyde under the last will and testament Rebecca Babbitt. 

Plaintiff, trustee, filed 15, 1932, income tax return 
for 1931 showing net income $61,275.53 and tax $7,372.03 
which was paid equal quarterly installments 15, June 
15, September 15, and December 15, 1932. 

The net income reported this return was profit resulting from 
the sale $687,000 par value First Liberty Loan per cent. bonds 
due 1947 and issued June 15, 1917. These bonds were purchased 
1920 cost $637,515.74, the then market price 
the open market, and were sold plaintiff 1931 for the price 
$698,791.27. Neither the purchase nor the sale these bonds was 
made from the United States. The bonds were issued the 
defendant par redeemed par with accrued interest and 
after June 15, 1932, pursuant act Congress April 24, 1917. 
The the Treasury, April 22, 1935, called the bonds 
for redemption June 15, 1935. 

May 16, 1934, plaintiff duly filed claim for refund $5,529.62 
for 1931. This claim was rejected April 12, 1935. 

John Hughes, Chicago, (William Cogger, Washington, 
C., the brief), for plaintiff. 

George Foster, Washington, C., and Frank Wideman, 
Asst. Atty. Gen., for the United States. 
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LITTLETON, 1920 plaintiff, trustee, purchased 
the open market cost $637,515.74 certain First Liberty Loan 
bonds the par value $687,000. The purchase price represented 
the then market value the bonds. 1931 these bonds were sold 
for $698,791.27, resulting profit $61,275.53 from the purchase 
and sale. This profit was reported the income-tax return filed for 
1931 and income tax computed thereon accordance with the 
Revenue Act then was paid. The act April 24, 1917, 
Stat. 35, authorizing the issuance these bonds provided part 
follows: ‘‘The principal and interest thereof shall payable United 
States gold coin the present standard value and shall exempt, 
both principal and interest, from all taxation, except estate 
inheritance taxes, imposed authority the United States, its 
possessions, any State local taxing 

The first contention plaintiff that tax the profit from the 
sale the bonds tax upon the principal the bonds and violates 
the exemption clause the statute quoted above. are opinion 
that tax exacted the profit from sale was not tax upon the 
the bonds, and the income tax here involved was, there- 
fore, legally collected. This question, seems us, was put rest 
the decision Willeuts Bunn, 282 216, Ct. 125, 
Ed. 304, 1260, which involved the right the 
federal government tax the profit from the purchase and sale 
municipal bonds. that case was contended that the tax was 
illegally exacted for the reason that tax such profit was tax 
the bond which the federal government was without power im- 
pose. The court distinguished between tax the principal and 
interest bond and tax the gain from the purchase and sale 
thereof. pages 227 and 228 282 Ct. 125, 127, 
Ed. 304, 1260, the court said: 


does not follow, because tax the interest payable 
state and municipal bonds tax the bonds and therefore for- 
bidden, that the Congress cannot impose nondiscriminatory excise 
tax upon the profits derived from the sale such bonds. The sale 
the bonds their owners, after they have been issued the State 
municipality, transaction distinct from the contracts made 
the government the bonds themselves, and the profits such sales 
are different category income from that the interest payable 
the bonds. Because the tax question described ‘income 
tax’ and the profits sales are included ‘income,’ the distinction 
not lost between the nature tax applied interest and that 
tax applied gains from sales. The federal income tax acts 
cover taxes different sorts. Brushaber Union Pacific Railroad 
1917 414, Ann. Cas. 1917 713; Stanton Baltic Mining Company, 
240 103, 114, Ct. 278, Ed. 546. The tax upon 
interest levied upon the return which comes the owner the 
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security according the provisions the obligation and without any 
further transaction his part. The tax falls upon the owner 
virtue the mere fact ownership, regardless use disposition 
the security. The tax upon profits made upon purchases and sales 
excise upon the result the combination several factors, in- 
eluding capital investment and, quite generally, some measure 
sagacity; the gain may regarded ‘the creation capital, industry 
and Tax Commissioner Putnam, 227 Mass. 522, 531, 116 


See, also Marland United. (2d) 907, Supp. 
611, Ct. Cl. 69, which this court held that while the income 
from leases school lands was exempt trom federal taxa- 
tion, the profit made the sale leases was taxable; and 
that where Second Liberty Loan exemption clause 
similar the one involved this case were purchased below par and 
sold profit, such profit was taxable. 

What has been said above disposes also plaintiff’s contention that 
the United States has power tax its own bonds. tax 
the profit derived from the purchase and sale municipal bonds did 
not constitute tax the bonds was held Bunn, 
supra, fail see how the income tax involved the case bar 
can said tax the United States its own bonds. 
therefore unnecessary discuss the second question raised the 
plaintiff. 

The plaintiff not entitled recover and the petition dismissed. 
ordered. 


PLEDGE BONDS BANK HOLDING THEM 
COLLATERAL 


Wolfe Pennsylvania Co., Supreme Court Pennsylvania, 185 Atl. 
Rep. 292 


trust company, which held negotiable bonds belonging the 
plaintiff collateral for loan, pledged them with the defendant 
insurance company security for loan it, the trust company. 
The trust company later failed. The defendant sold the bonds 
and the account the trust company was credited with the proceeds. 
The trust company’s receiver, turn, credited the plaintiff. 
was held that the plaintiff had claim against the defendant. 
The latter was holder due course and the plaintiff had sus- 
tained actual loss. 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1193. 
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Trespass Wolfe against the Pennsylvania Company for 
Insurances Lives and Granting Annuities, for conversion bonds 
which had been pledged plaintiff another secure indebted- 
ness. From judgment for defendant, plaintiff appeals. 

Ladner Ladner and Alexander Love, Jr., all Philadelphia, for 
appelant. 

Earl Harrison and Saul, Ewing, Remick Saul, all Phila- 
delphia, for appellee. 


LINN, J.—Appellant complains that binding 
instructions for defendant were given his suit for conversion 
bonds. pledged them Trust Company 
collateral for loan him. 

The Allentown was indebted defendant col- 
lateral notes providing that, demand, the debtor would 
deliver additional collateral maintain stipulated margin. When 
the value the collateral had shrunk below the agreed margin, de- 
fendant called upon the debtor perform its agreement adding 
the pledge, for the performance which agreement has already 
received the consideration: The trust company complied deliver- 
ing the bonds involved. Later, the trust company failed, and its notes 
were dishonored. Defendant then sold the collateral authorized 
the notes. The amount received for the bonds was their market 
value, and was credited the receiver the trust company pay- 
ment its notes. The receiver, turn, credited plaintiff’s account 
with the amount received for the bonds. They were coupon bonds, 
payable bearer, which, has been said, defendant received for 
value without notice. Compare Shattuck American Cement Co., 
205 Pa. 197, 785, Am. St. Rep. 735; King Mellon National 
Bank, 227 Pa. 22, 832. Indeed, defendant was without notice 
that they were not the absolute property the trust company until 
after they were sold and the plaintiff was credited with the proceeds. 
These facts appear the evidence offered plaintiff agreement. 

Plaintiff has sustained loss; the conversion, any, was innocent, 
and resulted his account receiving credit for the market value 
the bonds. See Pennsylvania Co., Philadelphia, R., 
153 Pa. 160, 1043; Gervis Kay, 294 Pa. 518, 144 529, 
provides that actions for damages for conversion such property 
damages shall limited the difference between the proceeds 
the conversion, that portion thereof duly paid 
the owner, and such higher value the property may have reached 
within reasonable time after had notice the 
provided ‘‘a limitation upon the recovery damages excess that 
(Foley Wasserman, 319 Pa. 420, 428, 179 595, 599) ter- 
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minating ‘‘the ‘highest-value’ period the expiration reasonable 
time after notice the conversion, instead allowing continue 
down the date trial, was permitted under the old 
(Id.) The provisions the act are derogation the common law 
and must therefore not extended beyond what plainly expressed 
they not substitute for the common law rule the effect that 
one guilty innocent merely technical conversion—as distinguished 
from wilful negligent conversion—must pay account for more 
than the market value plus interest, which was all the common law 
required such case. Pennsylvania Co., ete., Philadelphia, 
R., 153 Pa. 160, 1043, supra; Gervis Kay, 294 Pa. 518, 
530, 144 529, 297, supra. 
Judgment affirmed. 


BANK-TRUSTEE NOT LIABLE RETAINING 
NONLEGAL INVESTMENTS 


Reinhard’s Estate, Supreme Court Pennsylvania, 185 Atl. 
Rep. 298 


bank, acting trustee under will, will not surcharged 
with loss resulting from the retention nonlegal securities where 
show that such retention was pursuant honest exercise 
judgment based actual consideration existing conditions 
and was not the result lack attention. 

The bank-trustee received 160 shares national bank stock, 
having par value $10 per share, part trust fund 
July 29, 1930. The national bank failed July 1932. the 
meantime the trustee had attempted sell the stock through 
broker, but there was market for it. The court observed that 
cannot surcharged for not selling something that nobody 
would 


Proceeding the estate Osman Reinhard, deceased, wherein 
the First National Bank Trust Company Bethlehem filed its 
account trustee, which Carson Wright Reinhard filed exceptions. 
From decree surcharging the trustee the sum $4,000 for its 
alleged negligence not disposing nonlegal security, the trustee 
appeals. 

Reversed. 

Taylor, Jr., Bethlehem, Laurence Eldredge and Robert 
McCracken, both Philadelphia, and Taylor, Schrader Riskin, 
Bethlehem, for appellant. 

Lewis Long, Bethlehem, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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LINN, J.—Decedent died August 13, 1929. The beneficiary became 
age August, 1932, and his request the trustee filed its account 
June 1934. excepted and asked that the trustee surcharged 
with the difference between the appraised value certain stocks and 
bonds and the value the time accounting. The investments had 
been made decedent and remained the possession the accountant, 
pending sale. the report auditor, all the exceptions were 
dismissed but one, that complaining the retention 160 shares 
(par $10) the capital stock Lehigh Valley National Bank, 
bank engaged business Bethlehem where decedent resided the 
time his death and where the beneficiary resides. The amount 
the surcharge $4,000. The trustee appeals. 

The burden proving due diligence was the trustee. The 
evidence does not warrant the The bank stock passed 
accountant trustee, the final confirmation the executor’s ac- 
July 29, 1930. The bank failed July 1932. The inquiry is, 
What had the trustee done dispose the investment that period 
slightly less than two years before the bank failure? One the 
officers testified that 1930 requested York, broker 
Allentown, who dealt such stocks, ‘‘to try dispose the 
160 shares’’; that accountant had ‘‘an offer standing sell for 
with York Co.’’, the stock was not sold because ‘‘there 
was market for them.’’ Accountant also got ‘‘in touch with the 
that is, the bank itself, for the purpose making 
sale. The witness testified that the ‘‘Bank stock paid dividends [10%] 
January, 1932, ‘‘it declared four per cent. dividend, 
and July, 1932, five per cent. offer for the stock 
was ever received from the broker from any one else. The evidence 
value, any, the time the hearing, was indefinite. 
perhaps not surprising that offer was received for the stock after 
the failure the bank July, 1932. 

Our difference from the learned court below the legal effect 
the facts. fair inference from the record that during the 
period question there was market for the sale this bank 
stock. The trustee cannot surcharged for not selling something 
that nobody would buy. The only evidence offered behalf the 
beneficiary consisted statements made the liquidating agent 
the bank based the stock transfer book. While this evidence shows 
transfers certificates, does not indicate whether they were the 
result sales effectuate distribution, exchange, reissue 


That the only person brokerage house you asked sell these securi- 
ties? That the only local brokerage house deal with outside making 
personal efforts, which method has been practiced the bank for all thirty- 
eight years life with the First National Bank. When there open market 
dispose any stock, invariably considered wise get touch with the 
corporation and list it.” 
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other circumstances. ask what the trustee omitted that 
diligent person would have done, the record furnishes answer. 
Perhaps the only alterative, what was done, was offer the stock 
sale, but the record shows reason expect that such 
course would have obtained purchaser fair price neither 
the bank itself, nor the broker found any one interested. may 
very well that this resulted from knowledge the people the 
community the condition the bank’s business, notwithstanding 
the dividend record. But the accountant appears have done all 
that was possible; tried sell the stock. 

Taylor’s Estate, 277 Pa. 518, 528, 121 310, 313, 
553, the general rule was stated be, ‘‘that when trustee con- 
tinues possess such nonlegal investments after time when could 
properly dispose them, and loss occurs, may held liable 
for failure due unless shows that his retention the 
securities question represents, not mere lack attention, but 
the honest exercise judgment based actual consideration exist- 
ing conditions; other words, expected ordinarily watch- 
tul and exercise normally good judgment.’’ Brown’s Estate, 
287 Pa. 499, 502, 185 112, 113, said: ‘‘In considering the sale 
investments that have open market, bonds depressed 
market, stock whose value established, paying dividends 
equal and above what would normal interest rate, reasonable 
latitude, according the must allowed fiduciary 
the disposition such See, also, Dempster’s 
Estate, 308 Pa. 153, 162 447. 

Decree reversed, costs paid out the fund for distribution. 


REVOCATION SAVINGS ACCOUNT TRUST 
WILL 


Berley’s Will, New York (Bronx County) Surrogate’s Court, 288 
Supp 325 


woman deposited money her name two savings accounts 
trust for her sister. She left will which she gave her residuary 
estate ‘‘other than book books representing money which 
entitled,’’ her three sisters, one whom was the beneficiary 
the savings account trusts. was held that this did not revoke the 
trusts and that the sister named beneficiary was entitled the 
deposits. 

has been held number New York cases that savings 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §431. 
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account trust this character may revoked will, although 
the will contains specific revocation, where reading the will 
the evidence adduced establishes that such must have been the 
testator’s intention. 


Proceeding the matter the judicial settlement the account 
proceedings Louis Weiffenbach, executor Augusta Berley, 
deceased. 

Decree accordance with opinion. 

Morrison Lynn, New York City (Archie Morrison and Robert 
Fulton, Jr., both New York City, counsel), for executor. 

Daniel Miner, New York City, for Charles Weiffenbach, ad- 
ministrator Emma Weiffenbach and Matilda Weiffenbach’s 

Benjamin Koenigsberg, New York City, for First German Metho- 
dist Episcopal Church. 


HENDERSON, S.—Two questions construction are presented 
the court. 


The deceased had two savings bank accounts trust for Emma 
Weiffenbach, with balances $1,973.93 and $567.83. The sole question 
with respect the accounts whether not these tentative trusts 
were revoked the provisions paragraph the will which 
dated August 13, 1928, and which reads follows: 


give and bequeath friends, the Misses Emma, 
Matilda, and Ida Weiffenbach, now formerly residing 1132 Forest 
Avenue, Borough Bronx, New York City, all personal effects, 
clothing, jewelry, silver, furniture, books, pictures, and all personal 
property other than herein otherwise specifically given and bequeathed, 
and other than money and securities, life insurance policy policies, 
and other than book books representing money which entitled, 
divided among them equally, such division made them- 
selves the survivors them, unable agree, then such division 
made equally possible executors hereinafter men- 
tioned, the survivor and/or successor them. the event one 
more said legatees not surviving me, then the survivors are take 
all said personal effects equal division made aforesaid, and 
only one shall survive me, such single survivor take all said 
personal 


The only other assets possessed the decedent, who died December 
15, 1928, was life insurance policy $234 and $12,000 legacy under 
the will John Howard, who predeceased the testatrix three 
years. 

One the accounts stood its present form from December 29, 
1914, and the other from April 27, 1903. The will does not expressly 


revoke the trusts. the provisions the will evidence intent 
revoke the tentative trusts? 


He 
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The only property owned the decedent was the money the two 
bank accounts. She chose legal and effective way transfer the 
money the person her choice creating savings bank trusts. 
Ann. Cas. 900. will was unnecessary until she became beneficiary 
under the Howard will. After letters testamentary were issued the 
Howard estate, she drew her will. She distributed general legacies ag- 
gregating $6,100 and left the residuary estate three sisters, one 
whom the beneficiary the Totten trusts. making the bequest 
the sisters the second paragraph the will, she excluded the bank 
accounts with the words ‘‘and other than book books representing 
money which entitled.’’ urged that these words revoke 
the trust for the benefit Emma Weiffenbach. This court does not 
reach that conclusion. Having made effective provision the form 
her bank accounts for the disposition the proceeds, confirmation 
such gifts her will would have been superfluous. The fact that 
she specificially excluded them from the bequest paragraph ‘‘second’’ 
the will was not ‘‘some decisive act declaration disaffirmance.’’ 
Totten, supra. 

number cases have held that Totten trust may revoked 
will the absence specific declaration disaffirmance where 
reading the will the evidence adduced establishes that such must 
have been the testator’s intention. Matter Mannix’ Estate, 147 
479, 264 24; Matter Schrier’s Estate, 145 593, 260 
815; Matter Brazil’s Estate, 127 Misc. 288, 216 430, reversed 
other grounds 219 App. Div. 594, 220 331; Moran Ferch- 
land, 113 Mise. 184 428; Matter Beagan’s Estate, 112 
Mise. 292, 183 941; Walsh Emigrant Industrial Savings Bank, 
106 Mise. 628, 176 418, affirmed 192 App. Div. 908, 182 
956, affirmed 233 512, 135 897. 

The intention the testatrix not disturb the tentative trusts and 
dispose her personal effects and the Howard legacy will 
further evidenced the fact that this will was made the probate 
the Howard will and shortly after the issuance letters his execu- 
tor. That the Howard legacy was the reason for the making her 
will may also inferred from paragraph ‘‘Sixteenth’’: 


view the fact that legatee named the 
last will and testament the late John Howard, which Mr. Samuel 
Martin the which will have been filed for probate the 
Surrogates’ Court, County New York, hope and feel confident that 
there will sufficient funds, executors hereinafter 
mentioned, that all the said legacies shall paid full. However, 
there should shortage and deficit funds properly available for 
payment the said legacies, such cases direct that each the 
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legacies provided will, other than personal effects (paragraph 
‘Second’), duly and legally abated and reduced ratably, and paid 
accordingly.’’ 


There revocation the trust unless affirmatively appears 
the will evidence that the testatrix intended. Meehan 
Emigrant Industrial Savings Bank, 213 App. Div. 807, 208 
325, affirmed 241 564, 150 556; Matter Brazil’s Estate, 
130 Mise. 299, 224 308. 

The First German Methodist Episcopal Church requests that its 
bequest decreed preferred legacy. This legacy for the per- 
petual care the graves the testatrix and her mother. the 
general rule that such bequests are deemed the same class 
funeral expenses (Matter Brundage’s Estate, 101 528, 167 
694, affirmed Matter Farmers’ Loan Trust Co., 186 App. 
Div. 722, 175 37, affirmed 226 691, 124 and are 
preferred the extent that they may deemed reasonable (Matter 
Smallman’s Estate, 138 Mise. 889, 247 593). The rule based 
upon the presumed intention the testatrix. this case paragraph 
the will, the testatrix directed that each legacy abate 
with the single exception the bequest personal effects. the 
provisions this will, general legacy. 

Settle decree accordingly. 


REVOCATION TRUST AGREEMENT 
CONSENT 


Beam Central Hanover Bank Trust Company, New York Supreme 
Court, Appellate Division, 288 Supp. 403 


trust agreement provided for the payment the income 
the grantor for life, reserved the right dispose the principal 
will and provided that, the event that disposition will was 
made, the principal should the grantor’s ‘‘heirs law.’’ 
was held, under the New York Personal Property Law, that 
the grantor could revoke the trust upon the written consent his 
wife and unmarried daughter over 21, who were the only persons 
who would take interest his estate were die without 
making will. 


Submission controversy agreed facts under 
sections 546-548 the Civil Practice Act between Austen Fox Beam, 
plaintiff, and the Central Hanover Bank Trust Company, defendant. 


similar decisions see Banking Law Journal Digest (Fourth 
§486. 


ters af CA 
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Judgment directed favor plaintiff. 

Beam Cullen, New York City (Edward Cullen, New York 
City, counsel; Thomas Kavanagh, New York City, the brief), 
for plaintiff. 

Larkin, Rathbone Perry, New York City (Albert Maginnes, 
New York City, counsel; Leonard Blue, New York City, 
the brief), for defendant. 


GLENNON, J.—This submission controversy presented 
for decision the first instance pursuant sections 546 and 547 
the Civil Practice Act. 

The plaintiff seeks judgment revoking deed trust. The de- 
fendant, while entirely willing comply with plaintiff’s demand for 
revocation, doubts its legal right so, and will not consent thereto 
without judicial determination that the trust revocable with the 
consent of: the persons who would entitled share the estate 
the plaintiff were now die intestate. 

July 16, 1929, plaintiff Austen Fox Beam, executed deed 
trust whereby transferred certain personal property the Central 
Hanover Bank Trust Company trustee. The pertinent provisions 
the deed trust are follows: ‘‘1. The Trustee shall hold and 
administer the trust and shall receive and collect the income 
therefrom, and shall pay over the annual net income received the 
Grantor each year during his life, equal quarterly installments. 
Upon the death the Grantor, the Trustee shall transfer, assign and 
pay over the principal the trust estate such persons and upon such 
estates, trust otherwise, the Grantor may last will and testa- 
ment validly limit and appoint, the extent that the Grantor shall 
have failed make valid testamentary appointments the whole 
any part the trust estate, the Trustee shall transfer, assign and pay 
over the same the heirs law the Grantor.’’ 

While the expression ‘‘heirs law’’ was used the settlor the 
clause quoted, quite apparent from the context that was the in- 
tent the settlor direct the trustee the event failure make 
valid testamentary appointments, pay over the fund, consisting 
did personal property, those who would entitled take 
distributees pursuant the provisions the Decedent’s Estate Law. 

the 9th day March, 1936, plaintiff served upon the defendant 
trustee, written notice demand for, and consent to, revocation 
the deed trust. Plaintiff’s wife, Blanche Beam, whom was 
married 1911, and Olive Dorothy Beam, unmarried daughter over 
years age, ‘‘are the only persons who would entitled, under the 
Laws the State New York, share the distribution the per- 
sonal property the plaintiff were now die 

the 9th day March, 1936, delivered the defendant 


V. 
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consent the revocation the said deed trust, duly signed and 
acknowledged plaintiff’s wife, Blanche Beam, and con- 
sent the revocation the said deed trust, duly signed and 
acknowledged only child, Olive Dorothy Beam. 

Plaintiff claims that pursuant section the Personal Property 
Law, the deed trust, ‘‘being personal property and being the 
only person beneficially interested the trust created thereby, can 
revoked him without the consent any other person 
The correctness plaintiff’s position this respect can determined 
only from the wording the deed trust studied connection with 
the specific provisions section the Personal Property Law 
construed and limited line decisions this Court and the 
Court Appeals. 

hold that was the intention the settlor, under the clause 

quoted, make complete disposition the trust estate. The settlor 
reserved himself the income during his life and the right dispose 
the principal will. then provided, however, that the extent 
that failed make valid testamentary appointment the whole 
any part the principal, ‘‘the Trustee shall transfer, assign and 
pay over the same the heirs law the Grantor.’’ other words, 
subject only his right dispose the principal his last will and 
testament, the grantor made full and formal disposition the prin- 
cipal which amounted gift class persons designated his 
law. Whittemore Equitable Trust Co. New York, 250 
298, 165 454, and Schoellkopf Marine Midland Trust Co. 
Buffalo, 267 358, 196 288. 
part the settlor retain reversion such there was Berlenbach 
Chemical Bank Trust Co., 260 539, 184 83. that 
ease this court (235 App. Div. 170, 173, 567) ex- 
pressed the opinion that the intent the settlor was ‘‘that the property 
was return the donor live long enough, and not, that 
should then his legatees next kin, and that either 
event would his cannot accede, therefore, 
the claim plaintiff that the only person beneficially interested 
under the deed trust, and therefore entitled have revoked 
upon his demand and sole consent. 

What have said thus far, however, does not dispose the main 
question which determined upon this submission. have 
noted that the wife and daughter have given their formal 
consents the revocation the trust indenture. Who are beneficially 
interested’’ the trust? our opinion, the only persons who are 
beneficially interested within the meaning section the Personal 
Property Law are the settlor, his wife, and daughter. The section 
reads follows: 


THE BANKING LAW JOURNAL 685 


trusts upon consent all persons interested. 


the written consent all the persons beneficially inter- 
ested trust personal property any part thereof heretofore 
hereafter created, the creator such trust may revoke the same 
the whole such part thereof, and thereupon the estate 
the trustee shall cease the whole such part thereof.’’ 


There has been decision, far have been able find, 
the Court Appeals this state the effect that unborn ‘‘heirs 
who may never come into being are beneficially interested 
trust within the meaning this section such way prevent 
revocation the trust indenture. was the apparent purpose 
the Legislature enacting section permit revocation 
otherwise irrevocable trust upon the fulfillment the conditions 
therein outlined. should not construe the statute deprive 
settlor the privilege granted simply because some future date 
there may other ‘‘heirs law’’ than those being the time 
demand for revocation. the Whittemore and Schoellkopf 
Cases, supra, appeared that there were infants being who lacked 
the capacity consent. the only ones other than the settlor 
who have present claim the estate are the wife and the daughter. 
There may there may not other heirs born some future date. 
not think that should construe the statute extend the 


principle the cases cover such contingency. There are least 
three decisions this court the effect that under section only 
the consent persons being required. Thatcher Empire 
Trust Co., 243 App. Div. 430, 432, 277 874, 876, Mr. Justice 
said: 


the Personal Property Law has been construed 
require the consent only those persons who have present beneficial 
interest, and the mere possibility that some time the future the 
class may opened let other possible beneficiaries does not require 
their consent, all that necessary that those shall consent who 
would take the trust were terminated the moment. 

“The plaintiff, having procured the consents his wife, his 
daughter and her husband, there being other next kin for either 
himself, his wife his daughter, who would answer the descrip- 
tion next kin the event their respective deaths the date 
when the revocation the trust was attempted, the revocation duly 
with the provisions section the Personal Property 

aw. 


the same effect are Cram Walker, 173 App. Div. 804, 160 
486, and Corbett Bank New York Trust Co., 229 App. 
Div. 570, 242 638. 

Accordingly, direct judgment for the plaintiff permitting the 
revocation the trust, but without costs provided the stipula- 
tion. 


n- 

” 
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Judgment directed favor the plantiff, without costs. 
order notice. 
Martin, and McAvoy, J., concur. 


Settle 


DORE, (coneurring).—The intention the settlor under this 
trust instrument properly construed was not create remainder 
his heirs law but retain reversion the settlor the trust. 
The trust, therefore, revocable under section the Personal 
Property Law and, accordingly, concur the result reached the 
majority the court. The heirs law this case acquired through 
the trust instrument estate all, most expectancy, more ac- 
mere hope, spes successionis (Matter Parsons, 
Ch. Div. 51, 55), which may barred will. solving the question 
whether there any remainder, distinction must made between 
gifts the heirs the holder particular estate and gifts the 
heirs the grantor. ‘‘A man cannot either conveyance the 
common law, limitation uses, devise, make his right heir 
purchaser’’ [Pibus Mitford (1674) Vent. 372]. This principle 
was quoted with approval Doctor Hughes, 225 305, 310, 
311, 122 221, 222, which the Court Appeals said: ‘‘The 
reservation reversion not inconsistent with the creation 
trust continue until the death the reversioner. [Citing cases.] 
not say that the ancient rule survives absolute prohibition 
limiting the power grantor. But least the ancient rule 
survives this extent, that transform into remainder what would 
ordinarily reverson, the intention work the transformation 
must clearly 

Here there clear expression such purpose. 

Judgment, therefore, should directed favor the plaintiff, 
without costs. 


UNTERMYER, (dissenting).—I dissent for the reasons stated and 
upon the authorities cited Davies City Bank Farmers Trust Com- 
pany. 288 398, decided simultaneously herewith. only 
necessary add that the rights unborn heirs under section 
the Personal Property Law not, opinion, require decision 
this time. true, course, that difficulty will arise the 
grantor’s wife and daughter should survive him. There is, however, 
the possibility that they may predecease the grantor and that, even 
persons are meantime born having any interest the trust, 
others now living will the time his death constitute his heirs. 
Those others, undetermined this time, would entitled object 
the revocation the trust without their consent. Although the 
agreed statement facts makes reference relatives 
the grantor other than the wife and daughter, obvious, think, 
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that the wife and daughter should predecease the grantor, 
necessarily have other heirs law however remote they might 
(Decedent Estate Law, art. seq.), least that there 
strong presumption that effect. 

There should accordingly judgment for the defendant. 


PAYMENT SAVINGS BANK DEPOSIT 
CHECK 


Tapper Boston Penny Savings Bank, Supreme Judicial Court 
Massachusetts, Rep. (2d) 198 


savings bank by-law protected the bank paying money 
good faith upon the presentation the deposit book. The depositor 
assigned the deposit book surety company security for bail 
bond, together with signed draft for $1,500. employee the 
surety company wrongfully mailed the book and draft the bank 
with request for payment. The bank sent its check the surety 
company and the employee indorsed the company’s name without 
authority and collected the proceeds. was held that the bank was 
liable the depositor for the amount. The payment was not made 
presentation the deposit but was made against 
check which the indorsement the payee had been forged 
made without authority. 


Action Rose Tapper upon case stated against the Boston Penny 
Savings Bank. General finding for defendant, and plaintiff appeals. 

Reversed, and judgment entered for plaintiff. 

Hannigan and Lichtenstein, both Boston, for appellant. 

Connolly and Donovan, both Boston, for appellee. 


CROSBY, J.—This action brought upon stated recover 
the amount deposit made the plaintiff the defendant 


The record states that about May 20, 1932, the plaintiff opened 
savings account the defendant bank subscribing her name the 
following statement printed signature card: 


deposited sum money this day the Boston Penny 
Savings Bank, hereby subscribe the Regulations and By-Laws and 
assent such alterations and amendments thereof may its dis- 
make. 

Miss Rose Tapper.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1275. 
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the same time she deposited the defendant bank the sum 
$2,043.06 and received deposit book numbered 200977. far 
material the regulations and by-laws provided that depositor should 
receive passbook voucher his deposit; that payments from the 
deposit could made only upon presentation the passbook and entry 
therein the withdrawal; and that payments upon such presentation 
should discharge the bank from liability for the amount paid. 
March 15, the plaintiff delivered the passbook the Concord 
Casualty Surety Company together with written assignment her 
deposit, and undated withdrawal order slip the defendant bank 
signed the plaintiff and made out the sum $1,500. Although 
the assignment was absolute its terms was fact made and re- 
ceived collateral security for the plaintiff’s agreement, then executed, 
indemnify the casualty company from loss upon bail bond issued 
that time the company behalf one Abraham Tapper. this 
transaction the casualty company was represented one Getter, the 
manager its Boston office, who notified the defendant bank letter 
the assignment the same day. There never was any default the 
bail bond, and the casualty company time became entitled 
receive any amount from the plaintiff’s account, use the with- 
drawal slip. The bond was cancelled the casualty company 1934 
and notice the termination the assignment was sent the defend- 
ant bank March 29, 1934. 

During the time that the assignment was force, the 
passbook and signed withdrawal order slip were kept the office 
the casualty company, either its files the manager’s desk. One 
Rozman, who worked salesman for the casualty company upon 
commission basis, obtained these documents some unknown manner 
without the knowledge consent the company. filled the date 
the withdrawal slip, and June 1933, forwarded and the pass- 
book the defendant bank together with letter, the casualty com- 
pany’s stationery, requesting payment the company the amount 
the withdrawal order. reason for the request falsely stated the 
letter that the casualty company had expended money behalf the 
plaintiff for medical expenses. The letter was signed William Rozman, 
Attorney-in-fact.’’ Upon receipt this letter the officers the de- 
fendant examined its records and ascertained the genuineness the 
plaintiff’s signature the withdrawal slip. The defendant then drew 
its check upon the First National Bank Boston payable the order 
the casualty company the sum the withdrawal order less four 
cents tax; and the amount the order was deducted from the plaintiff’s 
account. The check, enclosed with the bank book, was forwarded 
the Boston office the casualty company. 

was agreed that negligence attributed the defendant 
bank for anything done and including mailing the envelope 
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containing its check draft the casualty company. Upon its de- 
livery the office the company, Rozman opened the sealed envelope, 
abstracted the check and the bank book, and indorsed the check ‘‘Con- 
Casualty Surety Company William Rozman, Attorney-in- 
fact, William Rozman and deposited his account the 
National Shawmut Bank Boston June 10, 1933. The Shawmut 
Bank stamped ‘‘endorsement guaranteed,’’ and received payment 
from The First National Bank Boston through the Boston Clearing 
House. The cancelled check was returned the defendant. was 
agreed that ‘‘Rozman alone profited the foregoing transaction.’’ 
recited the record that had authority issue bail bonds not 
exceeding $5,000 amount. had authority from the company 
receive payment premiums bail bonds written him, but was 
his duty turn over such payments Getter, the manager. had 
express authority indorse the name the casualty company 
negotiable instruments. His conduct this transaction was fraudulent, 
and excess any authority express implied given him the 
company. contention made that Rozman had any au- 
thority express implied indorse the name the casualty company 
upon the check made payable its order the defendant bank. Cole- 
man Seattle National Bank, 109 Wash. 80, 186 275, 
111; Rosacker Commercial State Bank, 191 Minn. 553, 254 

appears that the casualty company and its manager first learned 
Rozman’s actions April, 1935; and the first knowledge the plaintiff 
had that Rozman had obtained the check and forged the name the 
casualty company thereto and received the proceeds thereof was 
November, 1934. was agreed that the plaintiff was not negligent 
not learning said events sooner. notice was given claim 
made against the defendant the plaintiff anyone her behalf 
prior November, 1934, when she presented the bank book the bank 
and demanded payment the same together with the sum $1,500 
withdrawn the manner above stated. 

The does not contend that payment cash made the 
defendant upon presentation the passbook, however unauthorized 
wrongful, would not constitute discharge under the by-laws which 
she agreed bound. Wasilauskas Brookline Savings Bank, 
259 Mass. 215, page 218, 156 34, 35, 758, was 
held that, where one the by-laws the defendant provided that ‘‘the 
bank shall not held responsible for money paid out any person 
unlawfully presenting book,’’ the by-law the bank if, using 
reasonable care and good faith paid the money presentation 
the book one who falsely impersonated the the con- 
tention the plaintiff, however, that the payment was not made ‘‘upon 
presentation deposit book,’’ but was made against check which 
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the indorsement the payee had been forged made without au- 
thority, and that these did not constitute discharge 
liability for the amount paid. 

(Ter. Ed.) 107, 45, provides follows: Where signature 
forged made without authority the person whose signature 
purports wholly inoperative, and right retain the instru- 
ment, give discharge therefor, enforce payment thereof 
against any party thereto, can acquired through under such signa- 
ture, unless the party against whom sought enforce such right 
precluded from setting the forgery want 
are opinion that this construction sound. Merely drawing the 
check the defendant made present disbursement; and the payee, the 
casualty company, being ignorant the transaction, and not being en- 
titled any payment, could not have intended receive payment. 
these the transmission the check did not constitute 
payment. Wasilauskas Brookline Savings Bank, supra; Cochrane 
Zahos, 286 Mass. 173, 176, 189 831. was held the case 
Szwento Juozupo Let Draugystes Manhattan Savings Institution, 
178 App. Div. 57, 164 498, that payment made the drawee 
check upon forged unauthorized indorsement and charged 
upon the defendant’s account with the drawee was not payment upon 
presentation the bank book and did not constitute discharge the 
amount paid. See Ladd Augusta Savings Bank, Me. 510, 518, 
1012, 288. There sound reason why the propriety 
payment and the risk wrongful payment negotiable in- 
strument should determined different rules, where savings bank 
deposit paid, from those ordinarily determinative the rights the 
parties. Wasilauskas Brookline Savings Bank, supra, where the 
defendant gave its check upon wrongful presentation the deposit 
book, the depositor was held not entitled recover because the subse- 
quent payment the check constituted valid payment thereof; was 
not intimated that, the payment had been wrongful, the depositor 
would still barred from recovery. follows that the payment 
Rozman made indirectly the bank was wrongful, and for that reason 
the bank had right charge the account therefor, the 
payment did not amount discharge the defendant’s indebtedness 
the plaintiff. Whether the payment made one purporting the 
indorsee the payee was negligence, where appeared from the in- 
dorsement that had indorsed the payee’s signature claiming have 
been authorized so, need not considered this time. See New- 
buryport Fidelity Mutual Life Ins. Co., 197 Mass. 596, 111. 
the indorsement was fact forged unauthorized was inopera- 
tive transfer rights give discharge. (Ter. Ed.) 107, 
45; Grow Prudential Trust Co., 249 Mass. 325, 144 93; Metro- 
politan Casualty Ins. Co. First National Bank Detroit, 261 Mich. 
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450, 246 178; Noah Bowery Savings Bank, 225 284, 122 
235; National Surety Co. President, Manhattan Co., 252, 
National Association, 283 Pa. 200, 129 52. results that the 
payment made the defendant’s deduction the amount the check 
from the plaintiff’s account was unlawful. did not constitute pay- 
ment ‘‘upon presentation deposit book,’’ and was not discharge 
between the plaintiff and the defendant for the amount paid. 
Massachusetts Security Corporation, 250 Mass. 246, 249, 
145 464. 

results that the finding the trial judge must reversed, and 
judgment entered for the plaintiff accordance with the stipula- 
tion the parties the sum $1,661.07, with interest from the date 
the writ, and costs. 

ordered. 


PENALTY FOR USURY NATIONAL BANKS 


Catron Rasnick, Court Appeals Kentucky, Rep. (2d) 299 


With respect national banks the penalties for usury are the 
following: there has been agreement pay usurious interest 
national bank, but interest has actually been paid, the bor- 
rower may obtain forfeiture the entire interest; usurious 
interest has actually been paid the borrower may recover, 
separate action, twice the amount interest paid. 


Action Rasnick and others, trustees for depositors the 
First National Bank Barbourville, against Catron and wife. 
From judgment for plaintiffs, defendants appeal. 

Affirmed. 

Tye, Siler, Gillis Siler, Williamsburg, and Catron, 
Barbourville, for appellants. 

Tuggle, Barbourville, for appellees. 


CREAL, C.—J. Rasnick al., trustees for depositors and 
the First National Bank Barbourville, have recovered 
judgment against Catron for the sum $1,300, with interest from 
April 1933, note executed the latter such bank and for the 
mortgage lien secure payment the note under 
and virtue mortgage executed Catron and Rachel Cat- 
ron, his wife, the bank. The Catrons are prosecuting this appeal. 

grounds for reversal argued substance (1) that the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1489. 


1- 
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erred adjudging mortgage lien the land therein described and 
ordering sale (2) that appellees were not entitled recover 
because the note sued had never been listed for taxation the taxes 
paid thereon; (3) that the bank, having charged and reserved usurious 
interest the loan, forfeited all and all payments made the 
makers should credited upon the principal. 

the first ground argued effect that, since neither 
the mortgage nor certified copy thereof was filed with the petition 
introduced evidence and the allegations the petition with reference 
thereto were mere conclusions the pleader without setting out the 
terms, purpose, effect the mortgage, the court erred adjudging 
that appellees acquired had mortgage lien and directing sale 
the land satisfy the judgment. 

After setting the execution the note, alleged that: ‘‘Simul- 
taneously with the execution said note and secure the payment 
thereof, they signed, executed and acknowledged and delivered said 
bank mortgage, which was accepted it, and caused 
recorded the office the Knox County court mortgage 
book page 538. copy said mortgage filed herewith part 
further alleged that the land described the mortgage 
situated Knox County Indian Creek, and description thereof 
set out the petition. 

The answer merely denied the execution and delivery the note 
and mortgage ‘‘other than renewal note’’ and amendment 
her answer, Rachel Catron denied that she executed the note sued 
that she owed plaintiffs $1,300 any sum, and further denied that 
she signed the mortgage sued except the wife Catron. 

From the foregoing will seen that appellants did not specifically 
the execution the mortgage, and her separate answer Mrs. 
Catron effect admits its execution. therefore apparent that this 
ground without merit and cannot sustained. 

the answer amended alleged that neither appellees nor 
the individual depositors creditors had listed the note sued for 
taxation with the tax commissioner Knox County nor paid the taxes 
thereon. urged counsel for appellants that, since this affirmative 
plea stands uncontroverted and there proof that the note was 
listed for taxation that taxes thereon were paid, the failure list 
the note and pay the taxes thereon pleaded was complete defense 
under 4019a-13, Kentucky Statutes, and the court erred render- 
ing judgment against appellants. 

appears from the record, the bank was closed proclamation 
the President the United States and was order the Comptroller 
Currency placed the hands conservator. All this was done 
pursuant act Congress 1933 known the Bank Conservation 
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trustees for depositors and creditors was merely part reorganiza- 
tion plan, and under the law the placing the bank the hands 
conservator was effect the same placing the hands receiver. 
State and national banks make reports and are assessed under the pro- 
visions section 4019a-10, Kentucky Statutes, and the assessing officers 
counties, cities, towns, and taxing districts only assess the shares 
bank and its real estate for and not assess its notes and other 
securities. Section 4019a-10 applies banks the course reorganiza- 
tion liquidation, and, when the Bank Conservation Act considered 
connection without our statutes, apparent, and are con- 
strained hold, that the circumstances appellees were not required 
list the note controversy with the county assessing authorities. 
Therefore section 4019a-13, supra, relied on, affords appellants defense, 

Notes for $1,000 and $300 respectively were executed Catron 
the bank 1923 which provided for interest the rate per 
cent. These notes were renewed from time time until they were con- 
solidated into one note for $1,300, which was likewise renewed from 
time time. The first renewal called for interest per cent., but 
finally, about 1929, the renewals provided for per cent. interest. 
further appears that Catron made various small payments. Obvi- 
ously both the bank and Mr. Catron treated these payments interest 
since the principal the note remained the same. their original 
answer appellants alleged that the bank took and received these pay- 
ments interest usurious rate, but amended answer withdrew 
this allegation and alleged substance and effect that the notes pro- 
vided for usurious rates interest, but that interest was actually 
paid received the bank, the payments being made without any 
designation how they should applied; that, having been paid 
without any designation direction how they should applied, 
they should have not been applied the payment usurious interest 
but the payment the principal; that the bank, having contracted 
for and exacted usury, forfeited all right any interest, and the pay- 
ments made should have gone credits the principal. 

Mr. Catron’s evidence concerning the payments was somewhat vague 
and evasive. One the officials the bank who had looked after the 
renewals recent years testified that the payments were made cover 
interest the note but that did not look after the earlier renewals. 
Unquestionably Mr. Catron knew and understood that the payments 
were intended and treated interest, since the renewals were all for 
the same amount the original indebtedness. 

the recent case Owens National Bank John Black, 
252 Ky. 292, (2d) 518, 519, the rule respecting usurious interest 
contracted for paid national banks clearly and tersely set out 
follows: ‘‘It will, therefore, perceived that section 5197 [12 U.S. 
85] does more than limit the rate interest that national bank 
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may charge and collect. The other section (section 5198 [12 
defines the rights and penalties given to, and imposed upon, the 
parties when higher rate interest exacted. They are: (a) That 
usurious rate interest agreed upon, but none has been actually 
paid, then the makers the note when sued may ask for and 
obtain forfeiture the entire interest, and plaintiff that state 
case may recover only the principal; and (b) that, where usurious in- 
terest was charged and actually paid, then the one making the payment 
may recover from the bank double the amount interest charged 
separate action brought for that purpose the one who paid it, pro- 
vided done within two years from the time payment. There 
provision that section, any other federal statute, authorizing 
credit payments the unpaid note, balance thereof, the usuri- 
ous interest charged and collected from the beginning the creation 
the debt true the case note not executed national 
our conclusion that the usurious interest, any, involved the 
transaction has actually been paid, and therefore, under the quoted 
excerpt from the Owens Case, supra, appellants were not entitled 
ask forfeiture the interest this action, but may enforce any right 
they may have respecting usurious interest paid separate action 
there indicated. 
Judgment affirmed. 


RIGHTS DEPOSITOR CHECKS 
FAILURE BANK 


Squire Goulder, Supreme Court Ohio, Rep. (2d) 


deposit checks, generally indorsed, deposit for credit 
and not for collection, the absence special agreement, even 
though provision printed the deposit slip permits the bank 
charge back uncollected items. The bank becomes the owner 
such checks the time their deposit, and not merely 
agent for collection. Upon the failure the bank, the depositor 
general, not preferred, creditor, although the proceeds 
the checks are not received until after the closing the bank. 
The decisions are not entirely uniform upon this question. There 
are which hold that, where the proceeds checks deposited 
are received after the failure the bank, the bank, its receiver, 
holds such proceeds agent trustee the depositor and that 
the depositor entitled payment full preferred 
There are also decisions which hold that where there deposit 
slip provision permitting the bank charge back uncollected items, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 154. 
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the bank does not become the owner checks deposited and, upon 
the failure the bank, prior collection, the depositor entitled 


payment full. 


Action Martin Goulder against one Squire, Superintendent 
Banks. Judgment for plaintiff was affirmed the Court Appeals, 
and defendant brings error. 


Reversed. 
This action depositor bank now liquidation for 


the establishment preference deposit checks made within 
forty-eight hours before the bank closed, and collected the liquidator. 

Defendant error, Martin Goulder, will hereinafter referred 
Goulder and plaintiff error the Superintendent Banks. 

Goulder, depositor the commercial department the Standard 
Trust Bank Cleveland, deposited checks aggregating $1,295.60, 
Saturday, December 19, 1931. Monday, December 21, 1931, the 
bank failed open for business, the Superintendent Banks having 
taken possession thereof for the purpose liquidation. 

appears that Goulder, calling the bank for the purpose 
making his deposit, went over one the counters the main 
the bank and picked one the bank’s regular com- 
mercial deposit slips and filled the date, his name, and listed the 
checks, seven number, one which was official check the 
Union Trust Company Cleveland for $1,200, all which in- 
dorsed blank, aggregating $1,295.60, and deposited them with the 
teller receiving deposits those whose names begin with Upon 
receiving the deposit slip and checks, the teller entered the total 
amount the deposit the credit Goulder his commercial pass- 
book. 

the date the deposit credit the total amount the deposit 
was regularly entered the ledger sheet the bank containing 
Goulder’s account. 

These checks, deposited, were not put through clearance until 
the morning December 21, 1931, after the Superintendent Banks 
took charge; and the proceeds these checks were received the 
liquidating agent the bank the same day. 

April 16, 1932, Goulder presented his claim for preference, 
the extent $1,295.60, the Superintendent Banks, and the 
same was rejected May 20, 1932. Action for preference was then 
instituted Goulder the court common pleas Cuyahoga 
county. based his claim the theory that the checks were de- 
posited with and accepted the bank for collection only, and that 
the checks were collected after the bank had closed the proceeds 
were received the Superintendent Banks agent for Goulder 
and were retained the former special fund belonging Goulder. 
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The trial court rendered judgment allowing the claim for pref. bank. 
erence, which judgment was affirmed the Court Appeals. Nat. 
reverse said judgment, error prosecuted this court. State 

John Bricker, Atty. Gen., and Mooney, Cleveland, 
for plaintiff error. haus 

Harrison Marshman, Cleveland, for defendant error. 

ban 

DAY, J.—In the amended petition filed Goulder there was 
allegation the effect that the time the receipt the deposit sion 
the bank was insolvent, and that the receipt deposits under such 
circumstances constituted fraud. However, the trial the case 
evidence whatever was introduced support that allegation. 
Fraud cannot presumed but must affirmatively proved. Since and 
there testimony whatever bearing upon the element fraud, use 
shall entirely eliminate that question from consideration. 

Whether Goulder entitled have his claim given preference over 
the claims other depositors the bank depends entirely upon the 
relationship which and the bank sustained one another. The 
parties agree that the deposit the checks was made for collection 
only, the relationship principal and agent arose, entitling Goulder 
preference. If, the other hand, the deposit was made and ac- 
for credit, the relationship debtor and creditor arose, 
reason which Goulder would not entitled preference. 

The question, therefore, presented for our consideration whether 
the deposit these checks was made for credit for collection only. 
the deposit was one for then title the checks passed from 
the depositor the bank immediately upon the acceptance the 
deposit. If, the other hand, the deposit was for collection only, 
then title the checks did not pass but remained the depositor. 


The general rule that deposit will deemed one for credit 
rather than for collection, the absence special agreement the 

agreement the Ruling Case Laws 517, 146. 
See, also, Alston State, Ala. 124, So. 732, 659; 
Officer, Officer, 120 Iowa, 389, 947, Am. St. 
Rep. 365; Hawes Blackwell, 107 196, 245, Am. St. 
Rep. 870; Bank Marysville Windisch-Muhlhauser Brewing Co., 
Ohio St. 151, 1054, Am. St. Rep. 660, and note; Leaphart 
Am. St. Rep. 800; Washington Shoe Mfg. Co. Duke, State Supervisor 
Banking, 126 Wash. 510, 218 232, 611. 

there some agreement the contrary, deposits received 
the bank become its property; they belong it, and can loaned 
disposed it, any other money belonging the 
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Ruling Case Law 521, §149. See, also, New York County 
Nat. Bank Massey, 192 Ct. 199, Ed. 380; 
State rel. First Nat. Bank Bartley, State Treas., Neb. 353, 
hauser Brewing Co., supra. 

Unless otherwise especially agreed, the deposit check 
bank does not constitute deposit for collection but sale the paper 
the bank and passes title the bank subject the right rescis- 
sion the paper subsequently proves without value. Raynor 
Bank, 122 Wash. 150, 210 499, 
716. 

The record silent any special agreement the contrary, 
and the whole dipute centers around the wording the deposit slip 
used this case, which reads follows: 


Standard Trust Bank 
O., 12-19-1931 
Credit 
Goulder 


receiving items for deposit collection, this bank acts only 
depositors’ collecting agent and assumes responsibility beyond 
the exercise due care. All items are credited subject final pay- 
ment cash solvent credits. This Bank will not liable for default 
negligence its duly selected correspondents nor for losses 
transit, and each correspondent selected shall not liable except 
for its own negligence. This Bank its correspondents may send 
items, directly indirectly, any Bank including the payor, and 
accept its draft credit conditional payment lieu 
may charge back any item any time before final payment, whether 
returned not, also any item drawn this Bank not good close 
business day deposited. 


list each check separately 
Cents 


Enter Separately 1200.00 
Enter Separately 12.00 
Enter Separately 52.50 
Enter Separately 21.50 
Enter Separately 8.00 
Enter Separately 
Enter Separately 


1295.60 
that all checks and drafts are 


Counsel for Goulder contend that the wording the deposit slip 
means that the bank received the items for deposit only the col- 
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lecting agent the depositor; that the deposit slip constitutes bind- 
ing agreement between Goulder and the bank; that since the deposit 
slip provides that the bank only the depositor’s collecting agent 
the deposit the checks did not pass title the bank. 

Let therefore now direct our attention the determination 
the meaning the wording that slip. However, doing so, 
shall also direct our attention the printed matter appearing the 
commercial passbook which the credit was entered, the same like- 
wise being the record, which reads follows: 


bring your book with your deposits. 

that your entries agree with your ticket. 

items payable outside this city are taken with the under- 
standing that this bank acts your collecting agent and beyond using 
diligence does not assume responsibility for same until returns are 
actually received them. ours.) 

Standard Trust Bank 


may noted that the wording the passbook designates the 
bank collecting agent for ‘‘all items payable outside this city,” 
from which are justified concluding that items payable within 
the city are not taken ‘‘with the understanding that this bank acts 
your collecting agent,’’ but that such items are received for credit. 
ours.) such the case, then title passed immediately 
upon the acceptance the deposit and entry credit. 

Now let direct our attention the deposit slip. the head 
the deposit slip, beneath the date line and over and above the name 
the depositor, find the words “For Credit Of.” Can these words 
construed mean ‘‘for the body the printed 
matter find the words: ‘‘In receiving items for deposit collection, 
this Bank acts only depositor’s collecting agent. All items 
are credited subject final payment may charge back any 
item any time before final 

order properly interpret the meaning the terms 
and ‘‘depositor’s collecting must read the 
silent that respect. Where two instruments are read together, 
since they are apparently intended supplement rather than con- 
tradict one another. 

While the passbook specific its designation the bank 
collecting agent for checks payable outside the city, the deposit slip, 
speaking receiving items for collection and using the phrasing 
Bank acts only depositors’ collecting does not define 
the territorial limit within which act agent, but wholly 
silent that respect. Where two instruments are read together, 


one 
part 
the 
act 

neg 
(It 
res 
pas 
res 
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one which definite and the other vague, that instrument which 
definite will control. 

two written contracts are entered into between the same 
parties concerning the same subject-matter, whether made simultaneously 
different days, they may, under some circumstances, regarded 
one contract, and interpreted Ruling Case Law 851, 
240. 

quite apparent, therefore, from reading the two together, that 
the bank, receiving the deposit the checks this case, the biggest 
which, wit, $1,200, was local bank, did not undertake 
act depositor’s collecting agent, but received the deposit for credit. 

The deposit slip, referring the receipt items for deposit 
collection, further stipulates: ‘‘This bank will not liable for 
default negligence its duly selected correspondents and 
each correspondent selected shall not liable except for its own 
negligence. This Bank its correspondents may send items. 
ours.) 

The term ‘‘correspondents’’ found the deposit slip directly 
responsive the phrasing appearing the printed matter the 
passbook, ‘‘All items payable outside this city” meaning that checks 
deposited with are received for collection only when such checks 
are drawn upon banks ‘‘outside this and requiring ‘‘cor- 
respondents’’ for the purpose effecting collection another 
ours.) The term defined Webster’s 
New International Dictionary ‘‘One who has regular commercial 
relations with another, especially with firm distance; as, the 
London correspondent New York 

The apparent purpose the wording both the deposit slip and 
the passbook protect the bank against two contingencies, first, 
render immune from liability for the ‘‘default negligence 
its duly selected correspondents,’’ and, second, expressly reserve 
the right charge back dishonored checks against the account 
the depositor. other words, the purpose and intent the stipula- 
tions contained the deposit slip and passbook not establish the 
principal and agent relationship between the depositor and the bank, 
but rather hold itself immune from responsibility for the neglect 
and default its selected correspondents, and have the right 
charge back against the depositors’ checks which have been 
dishonored. 

stipulations the deposit slip and passbook merely furnish 
special agreement, the terms which the bank was absolved from 
such liability, and have application deposits paper drawn 
local 

This provision for immunity and right charge back has 
potency give the deposit checks the status deposit for collec- 
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tion. order constitute deposit checks one for collection only, 
special agreement that effect required under the law, and the 
record silent such agreement. 


will also observed that the checks deposited bore general 
indorsement, evidencing intention the part Goulder deposit 
them for any other purpose than for credit. 


Where check indorsed the payee without restriction, and 
credited his account, the bank does not hold agent for col- 
lection but owner. Heinrich, Ex’x, First Nat. Bank, 219 


there not entire uniformity opinion, the weight 
authority supports the view that upon the deposit paper unrestrictedly 
indorsed, and credit the amount the depositor’s account, the bank 
becomes the owner the paper, notwithstanding custom agreement 
charge the paper back the depositor the event 
City Douglas Federal Reserve Bank, 271 489, page 493, 
Ct. 554, 556; Ed. 1051. 

therefore, the holder check other genuine instru- 
ment representing fixed sum delivers bank, and receives 
unqualified credit for definite sum money, the transaction 
equivalent actual deposit much cash the date the 
Wasson, Treas., Lamb, Assignee, 120 Ind. 514, page 517, 

general doctrine that upon deposit being made customer 
checks received and credited money, the title the money, the 
drafts checks, immediately vested and becomes the property 
the bank, not open question. The transaction legal 
effect transfer the money, drafts checks, the case may 
be, the customer the bank, upon implied contract the part 
the latter repay the amount the deposit upon the checks the 
depositor. The bank acquires title the money, drafts checks, 
implied agreement pay equivalent consideration when called 
upon the depositor the usual course business.’’ Cragie Hadley, 


inference favorable the principal and agent theory can 
drawn from the wording the deposit slip, the printed matter the 
passbook, the character indorsement the checks, and the entries 
eredit the passbook and the bank ledger. Consequently, 
eonclude that the deposit was one for and not for collection; 
that title passed immediately upon the making and acceptance the 
deposit and that the superintendent banks, collecting these checks, 
did so, not agent for Goulder, but owner. Goulder therefore not 
entitled preference. 

Judgment reversed. 


Zimmerman, J., dissents. 
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COMMISSIONS WHICH TRUSTEES ARE 
ENTITLED 


Lanier’s Will, Court Appeals New York, Rep. (2d) 283 


Under the laws New York two co-trustees appointed the 
court succeed sole deceased trustee, who had been appointed 
will, are each entitled full commissions provided that the gross 
estate amounts more than $100,000. 

Note. This reverses the decision the lower court, 280 
Supp. 530, which was published the September, 1935, issue 
The Banking Law Journal page 777. was there held that the 
individual and trust company, were entitled but 
one full commission divided between them. 


Proceeding the matter the judicial settlement the account 
proceedings Richard Coleman and the Central Hanover Bank 
Trust Company, trustees, and the Central Hanover Bank Trust 
Company, surviving trustee the trust created for the benefit 
Mary Schenck under the will James Lanier, deceased. From 
order the Appellate Division the Supreme Court, First Judicial 
Department, entered December 27, 1935 (246 App. Div. 716, 285 
406), affirming decree the Surrogate (155 854, 280 
denying full commission William Worthy Coleman, 
surviving executor the estate Richard Coleman, deceased, 
surviving executor appeals. 

Reversed. 

Curran and Thomas Curran, both New York City, for 
appellant. 

Frederick Crane, New York City, for respondents. 


FINCH, J.—James Lanier died 1881 leaving will 
which created trust for his granddaughter, Mary Schenck, for 
her life. appointed sole trustee his son, Charles Lanier. Charles 
Lanier acted trustee until his death 1926. The will had provided 
that the three executors were act trustees the event the death 
Charles Lanier, but 1926 when died all these executors were 
dead. Mry Schenck, the life beneficiary, made application the 
Surrogate’s Court for the appointment new trustees. Her petition 
was granted, and accordance therewith the Surrogate appointed 
trustees Richard Coleman and the Central Union Trust 
Company (now the Central Hanover Bank Trust Company). After 
the death Richard Coleman 1934, accounting was filed 
the trust company. The amount the trust accounted for was 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §459. 
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excess $400,000. The only question upon which dispute has arisen 
concerns the amount commissions which the trustees are entitled, 

The Surrogate decided that under the provisions section 188, 
the Banking Law (Consol. Laws, 2), was bound 
allow only one full divided between the trustees. The 
Appellate Division affirmed the decree the Surrogate. 

The Surrogate’s Court Act provides that where the gross value 
estate fund accounted for exceeds $100,000 each testamentary 
trustee entitled full compensation unless there are more than three 
such trustees (section 285). The trust company and Richard Cole- 
man, having been appointed successors the testamentary trustee 
accordance with section 168 the Surrogate’s Court Act, are each en- 
titled full commissions unless the Banking Law bars such commissions. 

Section 188, subdivision the Banking Law, upon which the 
learned Surrogate relied bar full commission, provides: 


Guardian, trustee administrator. Any trust company may 
appointed guardian, trustee administrator, with without the 
will annexed, the application consent any person acting such 
executor entitled such appointment and the place and 
stead such person, such trust company may joined with any 
ment made shall deemed increase the number persons entitled 
full beyond the number entitled under the terms 
the will deed creating the trust appointing guardian au- 


This section apparently has never before been considered the 
courts. 

reading the statute reveals that the case bar does not 
come within its terms. The trust company was not appointed 
application with the consent trustee ‘‘acting such 
entitled such appointment and the place and stead such 
nor was ‘‘joined with any person acting entitled 
such appointment.’’ and the individual trustee, Richard Coleman, 
were appointed simultaneously successor trustees the deceased 
individual trustee. 

Section 188, subd. was aimed the situation where trustee seeks 
relieved the details the trust and arranges for the substitu- 
tion trust company the work where trust company 
brought cotrustee share the burden the duties. The Legisla- 
ture was willing permit the trust companies substituted 
trustees brought cotrustees, apparently regarding such 
appointment desirable from the standpoint security. The Legisla- 
ture, however, was not willing permit testamentary trustee place 
additional financial burden the estate because desired shift 
his work share with trust company. The protection furnished 
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the estate section 188, subd. not necessary when the testamentary 
trustee longer existence and the appointment the Surrogate 
trust company trustee not made the instance existing 
trustee seeking ease shift the burden his duties, but the re- 
quest persons interested the estate, and least all whom will 
bear the expenses the added commissions. Thus revealed the pur- 
pose the Legislature not including the appointment such suc- 
cessor trustees within the scope section 188, subd. 

The situation involved the case bar comes neither within the 
letter nor the spirit section 188, subd. and the learned Surrogate 
inadvertently fell into error holding that that section required him 
deny full commission the appellant. 

The order the Appellate Division and that the Surrogate’s Court 
should reversed, with costs all courts appellant and respondent 
payable out the estate. The accounting trustees should each 
allowed full commissions. 

Ordered accordingly. 


SAVINGS DEPOSIT TRUST CREATES 
GIFT 


Burleigh’s Estate, Supreme Judicial Court Massachusetts, 
Rep. (2d) 446 


woman opened savings account her name ‘‘trustee for’’ 
another. She signed signature card which read: ‘‘This deposit 
forms part estate, and case decease pay the same 
the The depositor retained possession the pass- 
book and the beneficiary did not learn the existence the account 
until after the depositor’s death. was held that these 
stances did not constitute valid declaration trust favor the 
beneficiary and that the fund belonged the depositor’s estate. 

intimated that, the depositor had informed the beneficiary 
concerning the deposit, the beneficiary and not the estate would have 
been entitled the money. The court decided that the facts in- 
dicated intention the part the depositor give the bene- 
ficiary ‘‘a present equitable interest’’ the deposit. ‘‘In this com- 
said the court, ‘‘such intention ineffective the 
creation the trust not made known the intended beneficiary 
someone representing him acting his behalf.’’ 


Petition equity the probate court Hogarth-Swann 
and another, executors the will Julia Burleigh, deceased, against 
Gay Steele and another. reservation and report. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §429. 


704 THE BANKING LAW JOURNAL 


settled this commonwealth that the mere fact that person 
puts money belonging him savings bank account his name 
trustee for another does not thereby create valid trust. Brabrook 
Five Cents Savings Bank, 104 Mass. 228, Am. Rep. 222; Robert- 
son Parker, 287 Mass. 351, 355, 191 645, and cited. 
there something more than the words that one trustee for 
another, show that present creation equitable interest in- 
tended and that the settlor has ceased have full dominion, the nomial 
cestuit has Murray O’Hara (Mass.), 195 909, 911. 


Decree for petitioners. The 
Hunt, Boston, for executors. 
Gleason and McInnes, both Boston, for respondent 
Steele. 
not 
DONAHUE, J.—The petitioners, who are executors the will was 
Julia Burleigh, have brought this petition equity the probate the 
court praying that account the respondent savings bank the 
name ‘‘Julia Burleigh, trustee for Gay Steele,’’ decreed wit 
belong the estate their testatrix. judge the probate court has 
reported the case facts which were not dispute for the determina- 
tion the question whether Julia Burleigh made valid declaration 
trust the account for the benefit the respondent Steele. 
The petitioners’ testatrix December, 1931, transferred account 
which she had the respondent bank new account the name 
Burleigh, trustee for Gay and signed signature 
card the bank the same form words. She also signed her name 
statement stamped the signature card which read: ‘‘This deposit 
forms part estate, and case decease pay the same 
the She retained her possession the passbook represent- 
ing the account until her death January, 1932. She never notified 
the respondent Steel that she had opened the account and Steele knew 
nothing whatever about the account until after the death the peti- 
tioners’ testatrix. further deposits were made the account and 
there were withdrawals from it. 
The few other facts recited the report disclose nothing any 
relationship, friendship, acquaintance between the petitioners’ testa- 
trix and the respondent Steele other explanatory 
which might tend give support the contention Steele that the 
petitioners’ testatrix opening the account intended create present 
trust. The respondent Steele obliged rest her contention the 
fact that the petitioners’ testatrix put the account the form 
Burleigh, trustee for Gay Steele,’’ signing the signature card that 
manner and the fact that she signed her name the statement 
stamped the card. 
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The facts the present case not show such intention relinquish- 
ment full dominion over the deposit. 

The fact that the signature card which the bank retained was signed 
the petitioners’ testatrix with her name trustee for Steele does 
not indicate that the creation present equitable interest Steele 
was intended. reason that arrangement, the only signature which 
the bank could recognize dealing with the deposit was signature 
which the petitioners’ testatrix alone could write. was consistent 
with the intention retain continued dominion over the account. 

The signing the statement stamped the signature card does not 
manifest unequivocal intention give immediate equitable in- 
terest the account the respondent Steele. was entirely con- 
sistent with intent retain full ownership and control the deposit 
during the lifetime the petitioners’ testatrix. The statement does 
not purport express present effect. contemplates time after 
her death. does manifest intention that any deposit standing 
the account the time her decease should then become the property 
the respondent Steele. ‘‘But she could not pass the title property 
after her death such deposit such statement.’’ Bailey 
New Bedford Institution for Savings, 192 Mass. 564, 569, 648, 
116 Am. St. Rep. 270; Battles Millbury Savings Bank, 250 Mass. 180, 
187, 188, 145 55. 

Even should assumed that the petitioners’ testatrix had, 
the time she opened the account, the intention give Steele present 
equitable interest therein could not here found that she succeeded 
doing so. this commonwealth such intention ineffective 
the creation the trust not made known the intended beneficiary 
some one representing him acting his behalf. Murray 
O’Hara (Mass.), 195 909. The respondent Steele had knowl- 
edge that the account had been opened until after the death the 
petitioners’ testatrix. far appears, that fact was earlier known 
only the parties the contract deposit, the petitioners’ testatrix 
and the bank. The bank was given authority notify Steele that 
the account had been opened and gave such notice the lifetime 
the petitioners’ testatrix. The bank was not made trustee the 
fund her lifetime. relationship between the bank and Steele was 
created, when the contract deposit was made, which constituted the 
bank the representative Steele the matter notice. The bank’s 
knowledge the account was not Steele’s knowledge and did not 
dispense with the notice the beneficiary some one representing 
her which under our decisions necessary perfect the creation 
present voluntary trust savings bank deposit. Clark Clark, 108 
Mass. 522; Gerrish New Bedford Institution for Savings, 128 Mass. 
159, 164, Am. Rep. 365; Cleveland Hampden Savings Bank, 182 
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Mass. 110, 27; Murray O’Hara (Mass.), 195 909, 
and cited. 

valid declaration trust was made the petitioners’ 
with the terms the report, decree entered 
declaring that the savings bank account asset the estate the 
petitioners’ testatrix and the matter the allowance costs and coun- 
sel fees the respondent bank and the respondent Steele left the 
determination the probate court. 

Ordered accordingly. 


RATIFICATION EMPLOYEE’S INDORSE- 
MENT 


Waldheim Co., Inc., Mitchell Street State Bank, Supreme Court 
Wisconsin, 265 Rep. 561 


customer the plaintiff company offered $1,500 check 
payment $142.90 merchandise account. The check was payable 
guardian and surety company and had been indorsed the 
guardian only. The plaintiff’s cashier, without authority, indorsed 
the plaintiff’s name the check and had the defendant 
bank. The drawee returned the check because lacked the surety 
company’s indorsement, and the defendant charged the amount 
against the plaintiff’s account. The plaintiff retained the amount 
which received payment its bill, attempted without success 
the surety company’s indorsement and delayed bringing 
suit against the defendant for one year and half. was held 
that the plaintiff had ratified the unauthorized indorsement and 
not hold the defendant bank liable. 


This was action April 11,1932, the Civil Court 
Milwaukee county, Waldheim Co., Ine., corporation, 
plaintiff, against Mitchell Street State Bank, corporation, defendant, 
recover the amount check dishonored the drawee bank and 
against plaintiff’s account defendant bank. The action 
was tried without jury the civil court and judgment entered 
June 22, 1933, favor plaintiff the sum $1,789.10 damages 
and costs. Upon appeal the circuit court, judgment was reversed, 
and plaintiff’s complaint dismissed. The judgment the court 
was entered October 27, 1934. 

The material facts will stated the opinion. 

Bloodgood, Stebbins Bloodgood, Milwaukee (Albert Steb- 
bins and Kenneth Crowell, both Milwaukee, counsel), for 
appellant. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §57. 
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Fawsett Shea, Milwaukee (C. Mikkelson, Milwaukee, 
counsel, for respondent. 


WICKHEM, J.—Plaintiff owned and operated three retail furniture 
stores the city Milwaukee. One these stores was located 
Mitchell street near the defendant bank which plaintiff carried check- 
ing account. When the account was opened, signature card was signed 
three officers plaintiff. One portion this card read follows: 
the Mitchell Street State Bank: 

please find duly authorized signatures which you will 
recognize the payment funds the transaction other business 
our account. have read the agreement the reverse side 
this card and hereby subscribe thereto. 

Waldheim, 
Bretung, 
Rosenheim.’’ 


Deposits the daily receipts plaintiff’s Mitchell street branch 
were made either the cashier bookkeeper this branch and had 
placed thereon with rubber stamp unrestricted and general in- 
dorsement. funds accumulated this account, they were trans- 
ferred check the bank which plaintiff carried its principal 
account. These checks were signed two the persons named 
the signature card. checks were sent the Mitchell 
street branch signed officers the plaintiff and were indorsed with 
rubber stamp and deposited for the purpose replenishing the petty 
cash account the Mitchell street branch. The testimony conflict 
whether checks payable third persons and indorsed with 
stamp were ever cashed the bank, but concededly such in- 
stances were rare. 

John Schutten owed plaintiff $142.90 merchandise account. 
August 1930, came the Mitchell street branch and exhibited 
the cashier check the sum $1,500 made payable the order 
Louise Schutten guardian John Schutten, incompetent, and 
New Amsterdam Casualty Company. The cashier informed Schutten 
that the store did not have enough money hand such 
large check, and suggested that get the money defendant bank 
and then pay the bill. Schutten stated that was not known 
the bank and would need identified. cashier then placed 
the plaintiff’s rubber stamp indorsement the check and asked one 
Streeter, plaintiff’s credit manager, Schutten the 
bank and identify him. This was done without the knowledge 
direction the store manager any officer the plaintiff. Schutten 
and Streeter went the bank and the paying teller cashed the check 
after being told Streeter that Schutten wanted the money pay 
bill the store. The money was handed Streeter, who counted 
and turned over Schutten. The latter then returned 
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store and paid his account full. None the parties, 

including the teller, had noticed that while the check was indorsed 
Louise Schutten, the guardian, had not been indorsed the New 
Amsterdam Casualty Company. For this reason, the check was pro- 
tested the drawee bank and returned the defendant. The check 
was turned over plaintiff defendant with the understanding that 
plaintiff would endeavor obtain the indorsement the New 
dam Company. This effort was unsuccessful. September 15, 1930, 
which was about two weeks after defendant had returned the check 
plaintiff, defendant notified plaintiff that its account was being 
charged that day with the amount the check. 

September 18, 1930, plaintiff drew check defendant bank 
for amount which included the $1,500 check. This check was 
promptly returned with the notation ‘‘N. January 23, 
1932, plaintiff made demand upon the defendant for the amount there- 
tofore deducted from plaintiff’s account. Plaintiff thereafter peti- 
tioned the county court for reimbursement from the estate Schutten 
upon the theory that the proceeds the check were disbursed for 
the payment bills for necessaries incurred for the benefit Schutten. 
The petition was denied. The check still plaintiff’s possession, 
and plaintiff still retains the $142.90 paid Schutten. 

Plaintiff’s contentions upon this appeal are, first, that plaintiff’s 
employee had authority indorse the check, cash it; and, 
second, that there was such ratification the plaintiff would 
render liable upon the unauthorized indorsement. 

The civil court found fact that the indorsement this check 
was made plaintiff’s cashier without the actual, apparent, implied 
consent authority plaintiff company; that the check was indorsed 
for accommodation purposes only; that defendant bank knew should 
have known this fact; that the bank knew that one had any right 
transact any business relationship the said account plaintiff 
other than the three persons whose signatures were filed upon the 
signature card. also found that the attempts plaintiff secure 
the indorsement the check and holding the check thereafter did not 
amount ratification. 

was the view the circuit court that since plaintiff for period 
approximately years after knowledge the facts its principal 
officers failed raise any question make any objection the 
regularity the indorsement the right the defendant make 
payment accordance therewith, since retained the check and at- 
tempted secure its proper indorsement, and since had retained 
the money which received out the proceeds the check, thereby 
ratified the transaction, assuming that act its employees procur- 
ing the check cashed means the rubber stamp indorsement 
was unauthorized. 
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see escape from this conclusion. Walter Four Wheel 
Drive Auto Co., 213 Wis. 559, 252 346, 350, this court said: 
agent acts excess the authority conferred upon him, 
and the person for whom has undertaken act fully notified 
what has been done, becomes the duty the principal either 
disaffirm the act the supposed agent within reasonable 
time after such notice bound such act’.’’ See, also Com- 
monwealth Tel. Co. Paley, 203 Wis. 447, 233 619. 

addition this, held that the retention the avails 
unauthorized contract made for the benefit principal one as- 
suming act his agent, with full knowledge the facts, constitutes 
ratification the unauthorized act. Gnat Westchester Fire Ins. 
Co., 167 Wis. 274, 167 250, 1918 779; Twentieth 
Cent. Co. Quilling, 186 Wis. 481, 117 1007; 
Jackson, Wis. 64, 375; Fraser Life Ins. Co., 114 
Wis. 510, 476. 

The affirmance ratification principal the whole tranac- 
tion, and not merely the portion that benefit him. Restate- 
ment, Agency, 96; Paine Wilcox al., Wis. 202, 215. 

The only basis for claim prompt repudiation the agent’s 
authority the fact that September 18, 1930, plaintiff drew check 
upon defendant for amount large enough the $1,500 there- 
tofore charged back. While may that this conduct was impliedly 
inconsistent with admission that the employees had authority 
indorse and the check, was entirely too equivocal evidence 
repudiation give the bank notice that repudiation was in- 
tended. When balanced against the other facts presented the 
record, carries weight. 

Judgment affirmed. 


EFFECT DEATH GUARANTOR NOTE 


Bennett Checotah State Bank, Supreme Court Oklahoma, Pac. 
Rep. (2d) 848 


Where the money advanced note paid over the time 
signing the note, one who signs the note guarantor will not 
permitted thereafter revoke his contract guaranty. Further- 
more, such guaranty not revoked the guarantor’s death. 
His estate remains liable. such guaranty authorizes extensions 
renewals, that provision binding upon the guarantor upon 
his estate. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §553. 
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Syllabus the Court 


guaranty cannot revoked the guarantor where the entire 
consideration from the creditor wholly passed the time the 
guaranty. 

Where the entire consideration from the creditor has wholly 
passed time guaranty contract permitting renewals extensions 
the same debt, the guarantor cannot prevent renewals extensions 
the debt, nor revoke the guaranty. 


Death the guarantor does not ordinarily revoke that kind 
guaranty which could not revoked the guarantor himself his 
lifetime. 

guaranty repayment consideration which wholly and 
entirely passed from the the time guaranty, wherein 
the guarantor consented future renewals extensions the same 
debt but did not guarantee payment future debts, not discharged 


renewals extensions the same debt after the death the 
guarantor. 


Guaranty action State Bank against Dyton Bennett, 
Jr., admisistrator estate Dyton Bennett, deceased. Judgment 
for plaintiff and defendant appeals. 

Affirmed. 

Joe Whitaker, Eufaula (Charles Whitaker, Eufaula, 
the brief), for plaintiff error. 
Tabor, Checotah, for defendant error. 


PHELPS, J.—A note payable the plaintiff bank, signed 
Alston and Floyd, contained the following provision: ‘‘The makers 
and endorsers hereof hereby severally waive protest, demand and 
notice protest and nonpayment this note not paid 
maturity, and agree all extensions and partial payments before 
after maturity without prejudice Dyton Bennett was 
guarantor payment the note, having for valuable consideration 
signed the following memorandum the back the note when 
was made: ‘‘For value received, hereby guarantee 
the payment the within note with interest and attorney’s fees, 
therein stated, and consent any extension time renewal 
the 

Dyton Bennett died before maturity the note and while was 
still unpaid. After his death several extensions time were granted 
the payee (plaintiff) the makers, neither with nor against the 
consent the administrator the deceased guarantor’s estate. The 


payee bank recovered judgment against said administrator, who 
appeals. 
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The consideration for the note was the loan certain sum 
money the bank. claimed that this money really went the 
guarantor. The entire amount was loaned and delivered the time 
the note was made, and neither the note nor the guaranty contemplated 
the passing any further consideration nor vested the makers any 
right demand further loans money. other words, the entire 
consideration passed the time the signing the contract; the 
was entire and executed. The note promised payment 
only the loan made the time its execution, and the guaranty 
did not guarantee payment any future loans the makers; the 
extent the undertaking that respect being limited further ex- 
tensions renewals the same debt, which was debt for entire 
and indivisible consideration which had already passed. 

Without stating them, sufficient say that there are proposi- 
tions the plaintiff error, who was defendant the 
trial court, and they are arranged progressively; that is, the ultimate 
result the argument dependent the correctness each proposi- 
tion therein, the applicability each proposition being predicated 
upon the correctness the preceding proposition. therefore fol- 
lows that the success the appeal depends upon the soundness 
every link the plan argument, and that any one the said 
propositions fails, the entire appeal must fail. have given careful 
study each proposition advanced plaintiff error, but 
unnecessary discuss any the propositions except the third one, 
which the effect ‘‘that the estate the deceased guarantor was re- 
leased from liability extensions the note after his death’’; the 
theory being that such extensions created new contracts which the 
guarantor, being dead, obviously could not agree. 

Guaranties are divided into two classes; First, where the entire 
consideration from the passed the time the signing 
the contract; second, where the consideration passes different times 
and therefore divisible separable. The instant the first 
and that class guaranty not revocable the guarantor. 
the guaranty authorizes extensions renewals such debt, that 
provision binding upon the guarantor the fact guaranty 
payment the debt itself. The owner such note may extend 
the time payment without the consent the guarantor. Stetler 
Boling, Okl. 214, 152 452. ‘‘Where the consideration has wholly 
passed the guaranty cannot Stearns Suretyship (4th 
Fd.) 94. obvious that such must the law, for where the 
parts with the entire consideration the time the contract, may 
that would not have consented unless the guarantor 
had first agreed possible future extensions time. Thus the creditor 
has obtained the right extend renew the obligation without losing 
the guaranty, and for the right has parted with consideration. 
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that class cases, then, where the consideration has wholly passed 
and the guarantor has agreed advance extensions, cannot 
vent the creditor from extending renewing the note contract, and 
extensions renewals are granted the guarantor still bound and 
the power revocation beyond him. 

now consider the effect the guarantor’s death. Where the 
guarantor might revoke the guaranty during his lifetime, usually 
revoked his death, but this not true guaranty which 
not revoked the guarantor during his lifetime. said 
Stearns Suretyship (4th Ed.): ‘‘The death the surety 
guarantor, where the contract executed, and the consideration passed, 
does not revoke the obligation, and the estate the promisor will 
liable for default committed subsequent the death.’’ The rule that 
where the consideration entire and has been executed the guaranty 
not revocable the guarantor, and that could not revoke 
the guaranty notice his lifetime his death does not revoke it, 
thoroughly ingrained the law. See authorities cited Stearns, 
Brandt, Suretyship, 113; Chitty Contracts (10th Ed.) 101; 
1088, note 10. 

Now the question extensions after death the guarantor. 
Confusion this question avoided keeping mind the fact 
that the instant case the consideration was executed, entire, and 
indivisible, and that this not that kind guaranty which insures 
payment future additional obligations future 
debtedness. view the rule that death the guarantor does not 
revoke the guaranty cases such the instant one, follows that 
death did not revoke any part said guaranty. The guaranty in- 
eluded the right the creditor give extensions. The grant that 
right was act which took place the guarantor’s lifetime. there- 
fore inappropriate argue that ‘‘dead guarantors can make 
new for the right renweal and extension did not here 
depend any implied new promise, but was derived from the old 
promise, made the guarantor the inception the contract. That 
promise related the fulfillment the contract entered into that 
time, for which the entire consideration passed that time, and 
binding upon the estate the promisor any other right 
property may have vested other parties during his lifetime. 
There was necessity for the implication new promises guaranty 
coincident with the creditor’s parting with new additional con- 
sideration (as the second class guaranties mentioned above, 
which death would have revoked the guaranty), for neither did the 
furnish any new additional consideration nor would such 
have been authorized the terms the guaranty. extending the 
original debt the creditor merely exercised right which was vested 
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and during the lifetime the guarantor the inception 
the contract guaranty, and implication new fresh consent 
was necessary. follows that the extensions did not operate relieve 
the guarantor’s estate from liability. 

The judgment affirmed. 


ABSOLUTE GUARANTY REQUIRES 
ACCEPTANCE 


Abbott National Bank Commerce, Supreme Court Oklahoma, 
Pac. Rep. (2d) 886 


Where writing guaranteeing payment note absolute 
form, binding the guarantor without formal acceptance 
the part the person whose favor the guaranty made. But 
mere offer guaranty not binding until notice its acceptance 
communicated the person making the guaranty. 

this case the defendant signed writing directed the plain- 
tiff bank which recited that ‘‘in consideration renewal and 
extension certain note you hold the sum of, ete. 
hereby guaranty the payment said note any extensions 
renewals thereof,’’ was held that this was absolute 
guaranty and that was binding without being formally accepted 
the plaintiff bank. 


The rule above expressed embraced the Oklahoma Statute, 


Action the National Bank Commerce Tulsa against Charles 
Abbott and another promissory note. From judgment for 
plaintiff, named defendant appeals. 

Affirmed. 

Thurlwell, Tulsa, for plaintiff error. 

Randolph Haver, Shirk Bridges, Tulsa, for defendant 
error. 

PHELPS, J.—This action was commenced the district court 
Tulsa county August 23, 1932, the National Bank Com- 
merce Tulsa, Okl., plaintiff, against Charles Abbott and 
Jacob, recover the principal sum $3,343.35, with interest and 
attorney’s fee. The action against Jacob was based upon promissory 
note executed him. The liability Abbott was asserted exist 
reason alleged contract guaranty executed him. 

The cause was submitted trial court without the intervention 
jury, and plaintiff prevailed against each the defendants. The 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §555. 
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court, however, refused allow judgment for attorney’s fee against 
the defendant Abbott the guaranty. The defendant Abbott 
presents the the court review appeal, appearing herein 
plaintiff error. this opinion will refer the parties 
the order their appearance before the trial court. 

The principal question involved whether notice acceptance 
the alleged contract guaranty was necessary order hold the 
defendant Abbott guarantor. The question presented under 
the following state facts: 

October 1930 the defendant Jacob, who was then one 
the vice presidents the Exchange National Bank Tulsa and 
ing salary $1,100 month, was indebted the plaintiff bank 
the sum $4,600, which indebtedness was evidenced promissory 
note bearing date September 1930, and due November 
This note was secured collateral which was then worth approximately 
the face the note. 

The plaintiff bank decided require further security. the 
transaction which followed, the bank was represented Mr. 
Farmer, vice president, and Mr. McBirney, president. 
October 28, 1930, Mr. Farmer communicated with Mr. Jacob and 
requested guarantor the indebtedness due the plaintiff bank. 
cording the testimony Farmer, the defendant Abbott was dis- 
eussed possible guarantor, and the bank, through Mr. Farmer, 
then offered substance extend the note Abbott would guarantee 
the payment the Jacob debt. This testimony was disputed 
Jacob, who stated that the name Abbott possible guarantor was 
not mentioned and that the request Farmer was that (Jacob) 
procure satisfactory and acceptable guarantor sign the instrument 
which Farmer then prepared for and presented Jacob. Later 
the day Jacob saw Abbott and requested that sign the instrument 
previously prepared Mr. Farmer. Abbott affixed his signature and 
returned the instrument Jacob. The instrument thus executed was 
follows: 


Bank Commerce, 

Oct. 28, 1930. 
National Bank Commerce 

Oklahoma 

consideration renewal and extension certain note 
you hold the sum $4,600 dated September 1930, and due Novem- 
ber 1930, signed Jacobs payor, and for other good 
and valuable considerations, hereby guarantee the payment 
said note any extensions renewals thereof, note notes taken 
lieu thereof, and agree pay said note, renewal note, note 
lieu thereof, within days after demand made upon 

you. 


m 
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agreed and understood that this guaranty covers only said 
sum $4,600 and interest and renewals extensions time pay- 
ment thereof and does not include any other future advances made 


Jacob then delivered the instrument the plaintiff bank, which 
granted him extension the time payment until January, 1931, 
approximately two months. December, 1931, the spring 
1932, the plaintiff bank communicated with Abbott advising him that 
they were looking him for payment the debt. The collateral 
security given secure the note was sold 1932; the bank realized 
approximately $600 from the sale. This sum was credited the debt, 
and, together with other credits, reduced the amount the sum for 
which this action brought. 

The defendant Abbott insists that should relieved from 
liability reason the failure the bank notify him the fact 
that the instrument guaranty previously set out had been accepted 
it. The merit this contention depends upon whether the instru- 
ment properly classified mere ‘‘offer guaranty’’ ‘‘absolute 
guaranty.’’ was the former, notice acceptance was essential; 
the latter, such notice was unnecessary. 

Our statute, section 9605, 1931, provides: ‘‘A mere offer 
guaranty not binding, until notice its acceptance communicated 
the guarantee the guarantor; but absolute guaranty bind- 
ing upon the guarantor without notice Also section 
9610, 1931, provides that: ‘‘A guaranty deemed un- 
conditional, unless its terms import some condition precedent the 
liability the guarantor.’’ 

careful reading the guaranty the instant case fails reveal 
any condition precedent whatever and under the rule laid down 
Masters Boyes, Okl. 526, 145 and Swift Co. Colvert, 
127 Okl. 80, 259 844, can reach other conclusion than that 
the instrument question was unconditional guaranty, and 
default payment rendered the guarantor liable. Oklahoma City 
National Bank Ezzard, Okl. 251, 159 267, 1918 
411, said: ‘‘Where guaranty made response offer 
the guarantee, its delivery the guarantee completes the contract, 
and notice its acceptance the guarantee and intention 
act thereunder not And Miller Oil Well Supply 
Co., Okl. 191 1094, the second paragraph the syllabus 
said the same thing. The two cases last above cited seem cover 
the instant case exactly. 

suggested the brief the plaintiff error that there was 
consideration for the guaranty and that there was lack diligence 
the part plaintiff presenting its claim against Mr. Jacob. 
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Under the rule laid down this court Stuart Edwards, 
207, 202 1032, the trial court committed error taking the op- 
posite view. 

The judgment the trial court therefore affirmed. 

Busby, J., dissenting. 


REMOVAL OFFICE NATIONAL BANK 


Buchman (plaintiff) Bensonhurst National Bank Brooklyn 
(defendant), United States District Court, Fed. Supp. 879 


national bank, authorized carry business within certain 
county, may remove its place business any other place the 
same county without the formal approval the Comptroller 
the Currency. 


Equity. Suit Irving Buchman, behalf himself and 
other stockholders similarly situated, against the Bensonhurst National 
Bank Brooklyn. plaintiffs’ motion for injunction. 

Motion denied. 

Abraham Lehman, Brooklyn, Y., for plaintiff. 

Watson, Kristeller Swift, New York City, for defendant. 


MOSCOWITZ, J.—This motion made the plaintiff, the 
holder one share stock out total 2,000 the defendant bank, 
enjoin the bank from moving from premises now occupied 
No. 8514 Bay Parkway location directly opposite the said premises 
and known No. 8517 Bay Parkway. 

Upon the argument the motion, plaintiff’s attorney frankly 
admitted that this application was really made behalf the land- 
lord the premises presently occupied the defendant bank. The 
granting this application for injunction, unless the bank later 
obtains certificate approval from the Comptroller the Currency, 
would compel the bank remain occupant the said premises. 

The bank was organized 1927. The certificate incorporation 
provides that the business the institution carried the county 
Kings, city New York. specific address was designated 
the certificate the place for the transaction the bank’s business. 

The statute governing the circumstances under which national 
bank may change the location its business reads follows: 


Name Location. Any national banking association 
may change its name the place where its operations discount and 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §381. 
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deposit are carried on, any other place within the same State, 
not more than thirty miles distant with the approval the Comptroller 
the Currency, the vote shareholders owning two-thirds the 
stock such association. duly authenticated notice the vote and 
the new name location selected shall sent the office the 
Comptroller the but change name location shall 
valid until the Comptroller shall have issued his certificate approval 


answer inquiry one the officers the defendant 
bank, the Comptroller the Currency advised him that under the 
presented the bank could remove its offices without the 
approval the Comptroller. quite accord with the view 
expressed the Comptroller the Currency. the certificate 
incorporation limited the bank’s place business 
street address, then, before could move its business another loca- 
tion, would compelled comply with the provisions 
30, and obtain certificate approval from the Comptroller 
the Currency. However, the bank under its charter authorized 
business within the county Kings, city New York, and 
not perceive that anything the language the aforesaid statute 
prevents from moving its place business any other address 
within the county Kings without the consent the Comptroller 
the Currency. 

for the purpose securing uniformity, efficiency, and safety the 
conduct the business national banks, and accordingly 
construed the light that purpose. think clear that the 
language therein providing for the Comptroller’s approval was in- 
serted the end that the Comptroller afforded opportunity 
determine whether existing provisions law require the imposition 
certain conditions, and compliance therewith, before bank 
permitted operate its business new locality. 

Thus the case First Nat. Bank Capitol Hill Murray, 
Comptroller the (C. A.) 212 140, 142, where na- 
tional bank located suburb outside the corporate limits Olkahoma 
City, having population 3,000, was chartered with capital 
$25,000, and, after the suburb had been included the city, the 
Comptroller refused permission the bank move its place busi- 
ness into the business section the city unless increased its capital 
stock, changed its name, and agreed comply with the law regulating 
reserves reserve cities, which Oklahoma City was one, was 
held that the alteration the city’s boundaries did not entitle the 
bank remove without the Comptroller’s approval and without 
compliance with the conditions imposed. The court stated: ‘‘The 
reserve required the law was per cent. Capitol Hill; 


716 THE BANKING LAW JOURNAL 


Under the rule laid down this court Stuart Edwards, 
207, 202 1032, the trial court committed error taking the op- 
posite view. 

The judgment the trial court therefore affirmed. 

Busby, J., dissenting. 


REMOVAL OFFICE NATIONAL BANK 


Buchman (plaintiff) Bensonhurst National Bank Brooklyn 
(defendant), United States District Court, Fed. Supp. 879 


national bank, authorized carry business within certain 
county, may remove its place business any other place the 
same county without the formal approval the Comptroller 
the Currency. 


Equity. Suit Irving Buchman, behalf himself and 
other stockholders similarly situated, against the Bensonhurst National 
Bank Brooklyn. plaintiffs’ motion for injunction. 

Motion denied. 

Abraham Lehman, Brooklyn, Y., for plaintiff. 

Watson, Kristeller Swift, New York City, for defendant. 


MOSCOWITZ, J.—This motion made the plaintiff, the 
holder one share stock out total 2,000 the defendant bank, 
enjoin the bank from moving from premises now occupied 
No. 8514 Bay Parkway location directly opposite the said premises 
and known No. 8517 Bay Parkway. 

Upon the argument the motion, plaintiff’s attorney frankly 
admitted that this application was really made behalf the land- 
lord the premises presently occupied the defendant bank. The 
granting this application for injunction, unless the bank later 
obtains certificate approval from the Comptroller the Currency, 
would compel the bank remain the said premises. 

The bank was organized 1927. The certificate incorporation 
provides that the business the institution carried the county 
Kings, city New York. address was designated 
the certificate the place for the transaction the bank’s business. 

The statute governing the circumstances under which national 
bank may change the location its business reads follows: 


Name Location. Any national banking association 
may change its name the place where its operations discount and 
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deposit are carried on, any other place within the same State, 
not more than thirty miles distant with the approval the Comptroller 
the Currency, the vote shareholders owning two-thirds the 
stock such association. duly authenticated notice the vote and 
the new name location selected shall sent the office the 
Comptroller the but change name location shall 
valid until the Comptroller shall have issued his certificate approval 


answer inquiry one the officers the defendant 
bank, the Comptroller the advised him that under the 
presented the bank could remove its offices without the 
approval the Comptroller. quite accord with the view 
expressed the Comptroller the Currency. the certificate 
incorporation limited the bank’s place business particular 
street address, then, before could move its business another loca- 
tion, would compelled comply with the provisions 
30, and obtain certificate approval from the Comptroller 
the Currency. However, the bank under its charter authorized 
business within the county Kings, city New York, and 
not perceive that anything the language the aforesaid statute 
prevents from moving its place business any other address 
within the county Kings without the consent the Comptroller 
the Currency. 

for the purpose securing uniformity, efficiency, and safety the 
conduct the business national banks, and accordingly 
construed the light that purpose. think clear that the 
language therein providing for the Comptroller’s approval was in- 
serted the end that the Comptroller afforded opportunity 
determine whether existing provisions law require the imposition 
certain conditions, and compliance therewith, before bank 
permitted operate its business new locality. 

Thus the First Nat. Bank Capitol Hill Murray, 
Comptroller the Currency (C. A.) 212 140, 142, where na- 
tional bank located suburb outside the corporate limits Olkahoma 
City, having population 3,000, was chartered with capital 
$25,000, and, after the suburb had been included the city, the 
Comptroller refused permission the bank move its place busi- 
ness into the business section the city unless increased its capital 
stock, changed its name, and agreed comply with the law regulating 
reserves reserve cities, which Oklahoma City was one, was 
held that the alteration the city’s boundaries did not entitle the 
bank remove without the Comptroller’s approval and without 
compliance with the conditions imposed. The court stated: ‘‘The 
reserve required the law was per cent. Capitol Hill; 
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per cent. Oklahoma City. not think the Capitol Hill 
Bank acquired, through the action the local authorities, immunity 
from those requirements the Comptroller which could have been 
imposed had first sought certificate authority business 
Oklahoma City. insists upon carrying its meager equipment 
just into the larger and more important field action solely 
because local occurrence foreign the spirit and intent the 
federal statutes and which one charged with the administration 
those statutes participated. should prevail this, way 
pointed out which interested persons advised impending 
changes municipal limits may evade the commands and prohibitions 
Congress subject peculiarly within its exclusive jurisdiction. 
Had the bank sought authority first business the city 
village conditions, would certainly have been refused contrary 
law; should not indirectly secured the way shown. Though 
the separate identity the village has been the action the local 
authorities and for local governmental purposes merged that the 
city, the city not the circumstances this case the same ‘place’ 
the village within the meaning the federal statutes and the action 
the Comptroller sought and obtained the organizers the 
The presented the foregoing case were radically 
different from those herein presented and quite plain, think, 
that the reasons advanced the court support its conclusion 
must lead the result here that the Comptroller’s certificate ap- 
proval need not obtained the defendant bank. would mani- 
festly contrary the spirit the statute question were the 
court construe the words ‘‘any other apply the new 
location which the bank desires move the instant case. 
Motion denied. 


BANK NOT ALLOWED RECOVER 
FIDELITY BOND 


Thompson (plaintiff) United States Fidelity Guaranty Co. 
(defendant), United States Circuit Court Appeals, 
Fed. Rep. (2d) 866. 


bank took out fidelity bond guaranteeing against loss 
resulting from embezzlement the bank’s cashier except where 
acted pursuant the instructions superior officer. The 
paid out money checks against the accounts corpora- 
tions which had funds the bank. The payments were made 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §659. 
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pursuant plan between the president and the eashier, the object 
which was secure money for themselves this manner. 
was held that the surety company was not liable the bond. 


Suit Thompson, receiver the Twin Falls National 
Bank, national banking corporation, against the United States 
Fidelity Guaranty Company. Judgment for defendant, and plaintiff 
appeals. 

Affirmed. 

See, also, (D. C.) Supp. 756. 

Hawley Worthwine, Boise, Idaho, and John Graham, 
Twin Falls, Idaho, for appellant. 

Martin, Boise, Idaho, for appellee. 


DENMAN, J.—This appeal from judgment the District 
Court favor the United States Fidelity Guaranty Company, 
appellee, hereinafter called the Company, and against Thompson, 
receiver the Twin Falls National Bank, national banking cor- 
poration, appellant, hereinafter called the Bank. 

The Bank sued the Company upon guaranty bond the conduct 
the Bank’s cashier, Keefer, which the Company agreed 
reimburse the Bank for such pecuniary loss might sustain ‘‘by 
reason the fraud, dishonesty said Employe connection with 
the duties his office position, amounting embezzlement 
The Company demurred, the demurrer was sustained, and 
judgment entered for the Company. 

Failure the Bank comply with various provisions the bond 
with respect notice are relied upon the Company, but un- 
necessary consider them because, even notice had been given, 
would have been notice facts bringing the claim within the fol- 
lowing provision the bond: ‘‘Second, That the Company shall not 
liable, virtue this Bond, for any act thing done left 
undone the Employe, obedience to, pursuance any in- 
structions authorization received him from the Employer any 

The facts alleged the complaint are that Joseph Keefer, uncle 
the cashier Keefer, was the president the Bank all times. 
The further facts alleged the Bank’s complaint are stated the 
Bank’s brief follows: 


that Cashier’s Keefer honored and paid out the 
bank’s checks drawn various corporations controlled and 
managed himself and his uncle, Joseph Keefer—also President 
the bank all times. The corporations had funds 
the bank and were actually insolvent, yet the checks were paid and 
carried cash items further the interests the Keefers. 

Keefer organized the bank and continuously controlled 
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it—he was also the majority stockholder and controlled the check- 
drawing corporations—he had installed his nephew, Cashier Keefer, 
office Cashier when the bank was organized and kept him 
that position until closed. Cashier Keefer had minority stock hold- 
ings the bank and the corporations concerned this case. The 
Keefers knew the corporations were worthless, but, desiring secure 
money carry their business, planned get money out the 
bank through Cashier Keefer’s authority. The two them carried 
this scheme having the corporations draw checks listed 
Exhibit attached the amended complaint. These checks bear 
date early March, 1931, and from then the very day 
the bank’s closing, November 21, 1931. They total $9,815.67. The 
checks were the due course business presented the bank and 
under the Cashier’s orders were paid and carried cash 


Here the complaint shows its face that whatever was done 
the way the acts alleged amount embezzlement larceny was 
tion received him from’’ ‘‘superior wit, the president 
the Bank. 

authority cited the Bank warranting construction the 
plain terms this provision the bond any way suggesting that 
means anything other than what its term import, namely, that the 
Company not liable where the highest officer the Bank, its presi- 
dent, authorizes the embezzlement. 

Judgment affirmed. 


RIGHTS FORWARDING BANK WHERE 
DRAWEE FAILS 


Calcasieu National Bank Lake Charles (defendant-appellant) 
Bank Abbeville Trust Co. (plaintiff-appellee), United 
States Circuit Court Appeals, Fed. Rep. (2d) 742 


The plaintiff bank sent the defendant bank checks drawn 
the latter, with instructions remit third bank. The 
defendant charged the checks against the drawee’s account and sent 
its draft remittance. The draft was not paid because the 
the defendant bank. was held that the plaintiff 
was not entitled preference over other creditors the de- 
fendant. 

was further held that state statute, giving the forwarding 
bank preference such was invalid applied 
national bank. The allowance such preference incom- 
patible with the national banking scheme which includes provisions 
for the division the assets insolvent national banks. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §154. 
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Suit the bank Abbeville Trust Company against the 
Caleasieu National Bank Lake Charles and Chalkley and 
others, its liquidating trustees. Judgment for plaintiff and defendants 
appeal. 

Reversed and remanded with directions. 

Alvin King, Lake Charles, La., for appellants. 

Blanc Monroe, Monte Lemann, and Walter Suthon, Jr., 
all New Orleans, La., for appellee. 


HOLMES, J.—The appellee, Bank Abbeville Trust 
Company, was awarded secured judgment the court below 
against appellant National Bank, for the aggregate amount 
five checks, with interest, drawn appellant the Unemploy- 
ment Relief Committee Louisiana the order Vermillion Un- 
employment Relief Committee. The first three checks, the respective 
sums $477, $695, and $14.44, for valuable consideration, were 
acquired appellee, Louisiana state bank, indorsement the 
payee, and March 1933, were forwarded said bank the said 
Caleasieu National Bank with instructions remit the proceeds 
the Hibernia Bank Trust Company, New Orleans, for credit and 
advice appellee. March 1933, appellee forwarded appellant 
for collection, with similar instructions, two other checks, similarly 
drawn and indorsed, for $523.50 and $34.38, respectively. March 
1933, appellant marked the first three checks paid, debited them 
the account the drawer, and the same day forwarded the 
Hibernia Bank Trust Company, New Orleans, its draft the 
Whitney National Bank New Orleans for $1,159.46, the sum 
said checks plus another item $4. March 1933, marked 
the other two checks paid, debited them the account the drawer, 
and that date forwarded the said Hibernia Bank its draft 
the New Orleans branch the Federal Reserve Bank for $557.98, 
the total thereof. 

Having operated unrestrictedly going concern through March 
1933, the appellant did business March 2d, consequence 
general banking holiday proclaimed the Governor Louisiana. 
March and 4th, opened permission the state authorities 
restricted withdrawal basis per cent., but this limitation 
such permission was not applied the account the Unemployment 
Relief Committee which functioned unrestrictedly and which was re- 
plenished March cash deposit $40,000. This was the 
situation which existed the time the above-mentioned five checks 
were received, marked paid, debited the account the drawer, and 
the proceeds forwarded the Hibernia Bank for credit and advice 
appellee. this point there had been intervention any 
federal official agency. 
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March 1933, came Sunday. consequence the banking 
holiday proclaimed the President the following day, the 
National Bank Lake Charles was closed March 1933, and 
remained closed until March 16, 1933, when conservator was 
pointed and placed charge it. The remittance checks drawn 
upon the Whitney Bank New Orleans and the Federal Reserve 
Bank Atlanta were never paid. The conservator permitted the 
Unemployment Relief Committee withdraw the full amount the 
balance remaining its checking account, and appellee that 
the amount thus paid out the conservator those withdrawals was 
$1,713.44 less than would have been but for the debiting against 
this account the five checks forwarded for collection the ap- 
pellee the National Bank. 

Priority payment over general creditors the insolvent bank 
claimed the Bank Abbeville two grounds: First, under 
general principles federal law, equitable lien asserted; and, 
second, under statute the state Louisiana (Act No. 1926), 
privilege secure the payment said checks claimed all 
the bank’s assets the hands the conservator. The District 
Court upheld both contentions. 

not find the facts presented this record the elements 
requisite raise equitable lien behalf appellee, the forwarding 
bank and owner the checks. There was trust relation between 
the parties, augmentation the assets the insolvent bank, and 
tracing the funds into the hands the conservator. The relation 
between the parties result the transaction was that debtor 
and not that trustee and cestui qui trust. The Bank 
Abbeville placed funds the hands the Bank 
held trust, but accepted the latter bank its debtor when 
failed demand cash and merely requested remit the proceeds 
the Hibernia Bank; the implication being that should remit 
the ordinary way through regular banking channels. the second 
place, there was augmentation the assets the Bank, 
but only shifting credits; the assets being exactly the same before 
after each transaction. The bank had more and less money 
property reason thereof, but only new The third 
requisite heretofore mentioned being absent this case the 
failure the plaintiff below trace trust fund into the hands 
the conservator trustee the bank. Because there was balance 
$6,208.99 the books the Whitney National Bank the credit 
the National Bank the time the banking holiday was 
declared, which was turned over the conservator, the contention 
made that there was tracing, least far the draft for $1,159.44 
the Whitney Bank concerned but this was merely undiminished 
asset which the bank owned before, and without reference to, the 
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shifting credits involved these transactions. Since there was 
trust relation and augmentation, requires extended argu- 
ment demonstrate that trust fund was traced into the hands 
the conservator, impossible trace something that never 
existed. Anheuser-Busch Brewing Clayton (C. A.) 
759; Ellerbe Studebaker Corp. (C. A.) (2d) 993; Fiman 
State South Dakota (C. A.) (2d) 776, certiorari denied 
841, Ct. 254, Ed. 987; Allied Mills Horton 
Rubber Co. A.) (2d) 82; First National Bank St. 
Petersburg Miami (C. A.) (2d) 346; Spradlin Royal 
Manufacturing Co. (C. A.) (2d) 776; Brownell Turman 
A.) (2d) 913; Hanna Consolidated School District 
Company’s Lehigh Meeker 294 227, Ct. 392, Ed. 876. 

turn now more intricate question, that whether the ap- 
pellee accorded priority payment under Louisiana statute 
entitled: ‘‘An Act regulate banks and banking, and create 
privileges against the assets banks certain cases’’ (Act 
1926). Sections and the act are follows: 


That whenever any bank shall send for collection 
any other bank, domiciled different place, check draft drawn 
the latter bank depositor such drawee bank and such 
drawee bank shall have charged debited the account said depositor 
with said check draft and shall have drawn check draft 
any bank representation the amount thereof, then the bank here- 
inabove first mentioned this section shall have privilege all the 
property and assets the bank hereinabove secondly mentioned this 
section secure the payment the amount said check draft 
hereinabove first mentioned, which privilege shall superior the 
claims all depositors said secondly mentioned bank, the claims 
all creditors said secondly mentioned bank having privilege, 
and all other general privileges the property and assets said 
secondly mentioned bank, except the privilege created Section 
this act and those for law and judicial charges. 

the word ‘bank,’ shall, for the purposes this act 
considered include bank, ‘National Bank,’ ‘banker,’ ‘banking 
association,’ ‘saving bank,’ and ‘trust company.’ 


The facts this case clearly come within the provisions section 
and the intention the State Legislature make applicable 
used section term which signifies statutory lien. Under 
the Louisiana Civil Code defined ‘‘a right, which the nature 
debt gives and which entitles him preferred 
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before other creditors, even those who have mortgages.’’ Article 3186, 

the case insolvent state bank, this court has held that 
privilege given Act No. not conditioned insolvency, nor 
preference arising liquidation bank, but arises against 
the assets any bank soon the things are done which the statute 
names.’’ Trust Banking Co. Jones County, Miss, 
(C. A.) (2d) 806, 808. has also held that liens arising 
state laws prior the failure national bank are not invalidated 
receivership proceedings. Webster Sweat (C. A.) (2d) 
109, citing Seott Armstrong, 146 499, 510, Ct. 148, 
Ed. 1059. the other hand, the case Davis Elmira 
Savings Bank, 161 275, Ct. 502, 506, Ed. 700, the 
court held void when attempted applied national bank 
law the state New York directing priority payment the 
receiver insolvent bank deposits savings banks, the 
ground that the law conflicted with section 5236 the Revised 
Statutes the United States (12 §194) directing the 
Comptroller the Currency make ratable dividends the money 
paid over him such receiver. The court distinguished Scott 
Armstrong, supra, and, after pointing out that national banks are 
instrumentalities the federal government, created for public pur- 
pose, and necessarily subject the paramount authority the United 
States, stated: ‘‘Nothing, course, this opinion intended 
deny the operation general and undiscriminating state laws the 
contracts national banks long such laws not conflict with 
the letter the general objects and purposes congressional legisla- 
tion. Much was said argument the policy embodied 
the law the state New York, and the wisdom upholding it. 
Our function judicial, and not legislative. Did we, however, con- 
sider motives public policy, should not unmindful the 
wise safeguard favor all the people the United States resulting 
from the provision which secures every one dealing with national 
bank ratable distribution the assets thereof, thereby stimulating 

Prior the Act June 25, 1930 (12 90), national 
bank had power make any pledge secure deposits except the 
federal deposits specifically provided for act Congress. Texas 
777; City Marion Sneeden, 291 262, Ct. 421, 
Ed. 787. Therefore, when national bank was appointed deposi- 
tory state funds, under statutes Georgia, upon giving bond 
with sureties which undertook create lien all the bank’s assets 
for the security the bond, lien arose except such was authorized 
the above cited Act June 25, 1930 (12 90), which 
empowers any national bank, upon the deposit with public money 
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state any political subdivision thereof, give security for the 
safekeeping money deposited the same kind authorized 
the laws the state which said national bank located; but 
the authority under said act, the court held, was not limited the 
pledging specific assets secure public deposits, but was broad 
enough authorize general lien present and future assets 
wherever banks organized under the laws the state have that power. 
Lewis, Receiver Fidelity Deposit Co., 292 559, Ct. 

Bearing mind that the privilege claimed should allowed unless 
its existence incompatible with the national banking scheme, includ- 
ing the provision for ratable distributions dividends insolvent 
banks, and giving special emphasis the fact that national bank 
without power pledge its assets secure public private deposit 
except special cases public deposits under the Act June 25, 
1930, let examine the nature the privilege sought given 
the Louisiana statute. The act one state Legislature 
regulate banks and banking. gives privilege all the 
and assets’’ any bank, state national, secure the payment 
its check draft issued certain circumstances. ingredient 
trust required obtain the privilege, but ordinary banking 
transaction which, but for the act, would create simple debt, 
mere legislative fiat converted into one creating secured debt. 
The privilege attaches ‘‘whenever any bank shall send for collection 
any other bank, domiciled different place, check draft 
drawn the latter bank depositor such drawee bank and such 
drawee bank shall have charged debited the account said depositor 
with said check draft and shall have drawn check draft 
any bank representation the amount Section 
other words, the special creditor named accorded privilege not 
reason superior equities but legislative enactment. have 
seen that incompatible with national banking laws for the assets 
national bank impressed with lien secure deposits 
without federal statutory authority, even with the consent the bank, 
and seems least equally incompatible for privilege upon 
its assets given state laws secure its exchange remittances 
provided the act under consideration. Numerous examples might 
given the inequality such rule its actual operation. One 
man who pays cash for the bank’s exchange may subordinated 
right another whose paper was issued under the statute. Many 
opportunities for fraudulent practices readily suggest themselves. 
few depositors, complying with the requirement sending checks 
for collection and remittances, might easily obtain privileges which 
would exhaust ‘‘all the property and assets the bank.’’ practice, 
the statute would probably dormant ordinary times with 
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solvent bank, but upon such bank being insolvent becoming unable 
pay its depositors cash, the statute might invoked for the 
benefit those favored its terms. true that, applied 
state banks (where the Legislature has paramount authority), the 
statute its terms not conditioned upon insolvency 
privilege arises immediately upon the happening the contingencies 
which are intended give life; but practical operation the 
privilege will benefit only insolvency the bank; 
and the intent the state statute must judged its practical 
operation and effect when the object ascertain whether conflicts 
with federal statute providing for the ratable distribution the 
assets insolvent national bank. the privilege given 
No. 1926 had been expressly conditioned upon insolvency, there 
doubt that would fall within the principles announced 
Davis Elmira Savings Bank, 161 275, Ct. 502, Ed. 
700. that (161 275, page 284, Ct. 502, 504, 
Ed. 700), the court said: ‘‘It cannot doubted that one the objects 
the national bank system was secure, the event insolvency, 
just and equal distribution the assets national banks among 
all unsecured creditors, and prevent such banks from creating 
erences contemplation insolvency. This public aim favor 
all the citizens every state the Union manifested the 
entire context the national bank page 288 the same 
ease [161 Ct. 502, 506, Ed. 700, the court said: 
that where, state law, lien made result from 
particular contract, that lien, when its existence not incompatible 
with the act congress, will the present Louisiana 
act should upheld, all that would necessary annul the decision 
Elmira Savings Bank would amend the act there avoided 
giving immediate lien all savings banks their deposits. 
The following statement Texas Pacific Railway Co. 
supra, with reference pledge (which places lien part 
bank’s assets), fortiori applicable privilege upon 
entire property. The court said (291 245, page 255, 
Ct. 416, 418, Ed. 777): ‘‘To permit the pledge would in- 
consistent with many provisions the National Bank Act which are 
designed ensure, case disaster, uniformity the treatment 
depositors and ratable distribution assets. Compare Davis 
Elmira Savings Bank, 161 275, 290, Ct. 502, Ed. 
700. This policy equal treatment was held preclude, case 
national bank, even the preference under section 3466 the Revised 
Statutes (31 191), which otherwise accorded the 
United States when its debtor becomes insolvent. Cook County Na- 
tional Bank United States, 107 445, Ct. 561, Ed. 
537. The effect pledge withdraw for the benefit one 
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depositor part the fund which all look for protection. Thereby 
the legitimate expectations great body the depositors are de- 
feated and confidence the fairness the national banking laws 
and administration 

Our conclusion that, here sought applied national 
the provision said Act No. giving privilege void. 

Reversed and remanded for further proceedings not inconsistent 
with this opinion. 


SALE STOCK NATIONAL BANK 


Jaskow Harriman National Bank Trust Co., New York Supreme 
Court, New York County, 287 Supp. 143 


The plaintiff purchased shares stock the defendant bank 
the belief that was buying directly from the bank itself. The 
actual seller, however, was subsidiary the bank. The 
contended that was induced make the purchase through mis- 
representation the part officer the bank. was held 
that was not entitled recover from the bank the amount which 
had paid for the shares, the reason being that, under the federal 
statute, Code 83, national bank prohibited from deal- 
ing its own shares. 


Note. decision similar import Goess Ehret, United 
States District Court, Fed. Supp. 630, published the June 
issue the Journal page 503. 


Action Louis Jaskow against the Harriman National Bank 
Trust Company the City New York. 

Judgment for the defendant. 

Walter Doernberg, New York City (Henry Johnson, 
New York City, counsel), for plaintiff. 

O’Brien, Boardman, Conboy, Memhard Early, New York City 
(David Asch, New York City, counsel), for defendant. 


DORE, J.—Plaintiff sues recover the sum $3,030, with interest 
from July damages reason his purchase two shares 
the stock the Harriman National Bank Trust Company from 
the defendant (hereinafter referred the bank), claiming such pur- 
chase has been induced false representations claimed have been 
made the part the bank John Noble, vice-president. The 
action was commenced against the bank and Noble. Noble died before 
the trial, and the action was not revived against his estate. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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find that the stock was purchased plaintiff the belief that 

was purchasing from the bank and not from the Harriman Securities 
Corporation (hereinafter referred the company) that the stock 
was purchased reliance upon false and fraudulent representations 
made persons who were officers the bank and also officers the 
company that instead bona fide bid and asked prices the market for 
the stock was artificially maintained and known maintained 
such officers the time making the fraudulent representations. 

The company was affiliate the bank, organized for the purpose 
buying and selling securities; legal title its stock was three 
trustees, but the shareholders the bank were the beneficial owners 
the company’s stock the extent bank stock held them. the 
time the transactions question, was entirely legal for the affiliate 
buy and sell the shares its affiliated bank, but the bank had 
authority engage principal the business buying and selling 
its own shares; such being prohibited the National Banking 

Plaintiff contends that the sale was made the bank principal, 
and that the bank received the proceeds consideration thereof. 
the record before and within the period during which evidence 
the transactions was received, that is, from January July, 1931, 
reach the that the plaintiff has failed sustain the burden 
proof establish that contention. Irrespective the form the 
so-called white ‘‘ticket,’’ the consideration proceeds the sale was 
July 1931, the company. Exhibits and 

addition there are other facts which lead the same conclusion. 
shares bank stock were ever carried the bank’s portfolio; Kelly, 
whose name the stock purchased for the suspense account was held, 
the shares nominee for the company; Columbo testified that the 
suspense account was bond department account, and that the function 
the bank’s bond department was act agent for customers the 
purchase and sale securities convenience for them; all dividends 
paid the shares the suspense account were received the 
pany and the numerous transactions evidence that account there 
record the bank’s making any profit loss. 

Although the items which represent charge and credit 
journal entries the bank’s suspense account were not reflected the 
security company’s books, they did figure balances which were 
struck and from time time drawn against the company. 
229, 230. 

The purported sale the stock the bank and the representations 
the persons who were bank officers respect the value its 
shares were wholly unauthorized, and against bank depositors and 
other who had nothing with the sale the 
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fraud connection therewith, bank stockholder should not prin- 
ciple allowed recover, unless the consideration the sale passed 
the bank itself. The receipt the proceeds the only conceivable 
ratification the transaction the bank, and this the basis which 
plaintiff his bill particulars sought establish such ratification. 

can never assumed that officer national bank had au- 
thority transact business which the bank, its charter (as re- 
stricted the National Banking Act), was expressly prohibited from 
engaging. Alexander Cauldwell, 480, 486. The prohibitions 
the act are primarily for the security national banking institutions, 
that is, for the protection depositors and other creditors; and the 
bank has not received the proceeds the unauthorized transaction, the 
loss should not inflicted upon with the consequent impairment 
financial responsibility. 

has been repeatedly held that national bank, contracting beyond 
its powers, not liable for anything beyond what received. Jackman 
336; Merchants Nat. Bank Boston State Nat. Bank, Wall. 604, 
Ed. 1008, and numerous other cited; Code Ann., title 
12, Banks and Banking, 24, note 145. Assuming, therefore, that the 
bank, acting through its officers, did itself purport sell the stock 
(instead being conduit through which the company sold it, 
find this record), the public policy the National Banking 
aimed protect depositors, would forbid recovery defrauded pur- 
chaser the stock against the bank, unless the bank, with the knowl- 
edge the fraud, retained the proceeds the sale. 

Harriman and his family corporation, the Company, 
and Noble, Austin and Williamson, held among them the time the 
transaction question about one-third the outstanding capital stock 
the bank. Manifestly, was vital interest and benefit them 
that the price the stock should not allowed drop. 

Plaintiff, support his contention that the sale the stock was 
not ultra vires, relies Lantry Wallace, 182 536, 553, 
Ct. 878, 885, Ed. 1218, and claims that that case makes the sale 
that case stockholder, seeking escape liability 
assessment the stock which had purchased from national 
bank, urged that the sale was void under section the National 
Banking Act (12 A.). That case merely held that violation 
section will not relieve from liability bank shareholder who holds 
certificate bank stock and enjoys the rights shareholder, since 
the sale him the bank restored the bank that part the capital 
retired the prior purchase and ‘‘to that extent repaired the wrong 
which might otherwise have been done the bank’s e., the 
court was protecting depositors against defaulting stockholder. The 
not authority for the contention that defrauded stockholder 
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may recover against bank whose officers have engaged wholly 
unauthorized and fraudulent transaction for their own profit that 
corporation which they were vitally interested. such state 
facts, hold the bank liable would defeat the policy the National 
Banking Act that was intended promote the security and strength 
the national banking system. 

The case Singleton Harriman, 152 Mise. 323, 272 905, 
affirmed 241 App. Div. 857, 271 996, clearly distinguishable, 
for there, the opinion the learned justice Trial Term indicates, 
the court found that the stock had been acquired the bank, had been 
sold its behalf, and that the bank had received the proceeds the 
sale. Under such circumstances, the bank might well held liable for 
the misrepresentations made its officers its behalf. examina- 
tion the record the Singleton Case discloses that the evidence in- 
that the stock sold belonged the Harriman Securities 
poration, and that the latter was credited with the proceeds the sale, 
was not nearly persuasive the evidence adduced the trial 
this action. 

The pleadings shall deemed conformed the proof with 
exception the plaintiff. 

Plaintiff has, course, good cause action against the individual 
officers who perpetrated the fraud, but against them individuals 
and not officers the bank. 

Verdict directed favor the defendant, with exception the 
plaintiff. Thirty days’ stay granted, and sixty days make case. 
The clerk directed enter judgment accordingly. 


_ 


